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QUESTIONS PRESENTED 


1. Whether the exhibits and Statements of Material 


Facts as to Which There is no Controversy constitutes a 


sufficient basis for the relief afforded the plaintiff, or 


2. Whether these exhibits and agreed facts did not, 
in fact, require that the Court below grant the defendant 


appellant's Motion for Summary Judgment. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
POINTS ON APPEAL 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Plaintiff Offered No Legally Sufficient Evidence 
Upon Which the District Court Could Properly 
Enter an Injunction Except to Require the Abandonment 
of the Carrier Air Conditioning and Heating Co., Inc., 
and to Enjoin the Individual Defendant from Further 
Use of the Word Carrier in a Business Name, or the 
Use of Any Word Similar to Carrier in a Business | 
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All of the Undisputed Facts Concerning the Quality of 

Installation Provided by the Plaintiff's Authorized , 

Dealers, Vis-A-Vis, the Quality of Installation and : 

Service Provided by the Individual Defendant Are | 

Irrelevanti7 = cu eee eee cee | 


The Proper Aim of the Court of Equity is to Maintain 
a Viable and Fair Competition, and Not to Establish 
a Competitive Advantage for One Party to a Law 
Suit Because of Previous Conduct which is Offensive 
to the Court. Clearly, If a Party Offends the 
Authority of the Court, Contempt Proceedings to 
Vindicate the Court's Authority Are Proper, and a | 
Punishment by Awarding a Soc Seas to 
the Plaintiff is Improper 


The Evidence in This Case Conclusively Shows that 
the Individual Defendant's Manner of Doing Business 
Through Business Names Not Containing the Word, 
Carrier, is such that There is no Likelihood that an 
Appreciable Number of Ordinarily Prudent | 
Purchasers Will Be Confused as to Who is Offering; 
to Sell or Service the bo se Manufactured by 

the Plaintiff 3 : . . 
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Gnited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,852 


CARRIER AIR CONDITIONING & 
HEATING CO., INC. 


and 


SIDNEY GROSSMAN, 
Appellants, 


CARRIER CORPORATION, 
Appellee. 


Appeal] from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 
This Court has jurisdiction by virtue of 28 U.S.C.A. 1291, and the 
appeal is brought pursuant to the provisions of Rule 23, Federal Rules 


of Civil Procedure. | 


STATEMENT OF THE CASE 


This appeal is from a judgment entering a final injunction, which 
judgment resulted from the granting of the plaintiff's Motion for Sum- 
mary Judgment, and the denial of the defendant's Cross-Motion for Sum - 
mary Judgment. 


This suit arose by virtue of a complaint alleging that conduct on 
behalf of the defendants would result in confusion in the public's mind 
as to whether the plaintiff itself was offering to sell or render a service, 
or alternatively, that the public would be confused as to the relationship 
between the defendants and the plaintiff with regard to the offering for 
sale, and the offering to service equipment made and trademarked by 
the plaintiff; all by reason of the use by defendants of the word Carrier 
or similar words in business names or by the format of advertising. 


A temporary Restraining Order was entered and subsequently, a 
Preliminary Injunction was issued. During the pendency of these pre- 
liminary injunctions, there was conduct on behalf of the individual de- 
fendant, such as an attempt to use the name Carrie ina business Style, 
and representing to the Yellow Pages Publishers an affiliation with the 


plaintiff, which conduct, it is conceded, violated the preliminary Orders 
of the United States District Court. 


Present counsel was retained, and verified Answer to the Amend- 
ed Complaint was filed, conceding that the incorporation of the corporate 
defendant by the individual defendant constituted an act of unfair compe- 
tition. The use of the corporate name, "Carrier Air Conditioning and 
Heating Co., Inc.", was abandoned and the corporate name changed to 
Allison Building Contractors, Inc. 


The issue was joined as to whether the exhibits produced by the 
parties, and the facts contained in the Statement of Material Facts as 
to Which There was no Controversy, created sufficient legal grounds 
for the relief requested by the plaintiff, namely, that the individual 


defendant be required to state in any advertisement for|the sale or re- 
pair of Carrier equipment, "We are not an authorized Carrier Dealer”, 
in type larger or equal to the word Carrier. 


The facts presented by the parties on the issue of confusion in the 
public's mind as a result of advertisements published by the individual 
defendant, through his various business styles, was limited to an Affi- 
davit on behalf of one customer, that when he contacted one of the indi- 
vidual defendant's business styles, he thought he was in contact with an 
authorized dealer, although nothing appears in the Affidavit as to the 


manner of his becoming acquainted with the individual's business (JA 28); 
and to certain advertisements listed as Exhibits A through H, attached to 
the Complaint. The Statement of Material Facts as to Which There is no 
Controversy on behalf of both parties, established that the plaintiff expend- 
ed huge sums in establishing a trade acceptance of its trademark "Carrier" 


and also, that the plaintiff, in conjunction with its authorized dealers, spends 
vast sums in attempting to convince the buying public to deal only with au- 
thorized dealers when buying or obtaining service on Carrier equipment. 
The plaintiff also alleged, and it was conceded, that specific training pro- 
grams were offered to authorized dealers, with regard to the installation 
and servicing of Carrier equipment; and on behalf of the individual defend- 
ant, it was maintained that the quality of the service was not an issue but 
only the danger of confusion in the public's mind as to the source of the 
products or service, but that, nevertheless, the business of heating and 

air conditioning is a business subject to the licensing authorities of the 
District of Columbia, from which authority, the individual defendant holds 


a Master's License. 


The individual defendant averred, and it was conceded by the plain- 
tiff, that the individual defendant, and corporations owned by the individual 
defendant, had extensively advertised the sales and service of Carrier 
equipment, as well as equipment manufactured and sold under the trade 
names of other manufacturers and that these advertisements were carried 


in both the newspapers and the Yellow Pages Classified Directory. The 


individual defendant also alleged, and it was conceded by the plaintiff, 


that neither the individual defendant, nor any of the corporations or busi- 
ness styles owned by him, had ever affirmatively alleged, in advertise - 
ments, that they were authorized dealers, except as to equipment or serv- 
ice of equipment for which they were properly authorized dealers, such 

as Bryant, General Electric and Fedders. 


The District Court entered an Order enjoining the individual de- 
fendant and any agent or servant of the individual defendant, or any of 
his business styles, from offering for sale, any Carrier equipment or 
the installation of such, or the service of such, unless the ad carried 
We are not an authorized Carrier Dealer", in words of equivalent size 
to the word, Carrier, and further, that the word, Carrier, appear in 
smaller face type than that of the person or business entity offering 
such equipment for sale or installation, or offering to service such 
equipment. 


POINTS ON APPEAL 


1. The plaintiff offered no legally sufficient evidence that there 
would be confusion in the minds of a substantial portion of the public 
engendered by the conduct of the individual defendant; except the incor- 
poration of Carrier Air Conditioning and Heating Co., Inc. 


2. Whether the plaintiff, through its authorized agents, in fact, 
provides better installation and service, or whether the defendant, in 
fact, does so, is irrelevant. 


3. The effect of the Court's injunction is to place the defendant 
at a competitive disadvantage with the plaintiff's authorized dealers, 
and aids the plaintiff, in its avowed intent, to secure all sales and serv- 
ice on its equipment, for authorized agents, which is contrary to the 
purpose of the equitable doctrine of fair competition. 


4. The evidence offered by the plaintiff to support its Motion for 
Summary Judgment, rather than showing likely confusion in the public's 
mind as to the entity offering the Carrier equipment for sale, clearly 


showed who was offering the equipment for sale and alsa offered to sell 


other brands. On this state of the evidence, the Trial Court should have 


granted the defendant's Motion for Summary Judgment and entered an 
injunction, solely as to the use of Carrier in a business hame. 


SUMMARY OF ARGUMENT 


1. The defendants concede, and have always conceded since the 
filing of the Answer to the Amended Complaint, that the incorporation 
of Carrier Air Conditioning and Heating Co., Inc. was improper and that 
any use of such a corporate name would constitute an act of unfair com- 
petition with the plaintiff. It is also conceded that any attempt to use any 
name similar to Carrier, such as Carrie, would be improper and an act 
of unfair competition. However, the evidence which the plaintiff offered 
on the method used by the individual defendant to advertise the sale of 
Carrier equipment under such corporate names as Abatt and Allison's, 
was insufficient to demonstrate any danger of confusion in the public's 
mind as to the source offering the equipment for sale. 


2. All of the undisputed facts concerning the quality of the installa- 
tion and service provided by the plaintiff's authorized dealers, vis a vis, 
the individual defendant, are irrelevant as the law implies, and presumes 


a detriment to the plaintiff, if the defendant's manner of ‘conducting his 
business creates confusion in the public's mind as to the identity of the 
defendant or its relationship to the plaintiff, even if the defendant's in- 
stallation and service of the plaintiff's equipment was superior to that 

provided by the plaintiff's authorized dealers. | 


3. The proper aim of the Court of Equity is to maintain a viable 
and fair competition, and not to establish a competitive advantage for 
one party to a law suit because of previous conduct which is offensive 


to the Court. Clearly, if a party offends the authority of the Court, con- 


tempt proceedings to vindicate the Court's authority are proper, and a 


punishment by awarding a competitive advantage to the plaintiff is im- 
proper. 

4. The plaintiff offered no evidence whatsoever, as to the defend- 
ants' actual method of advertising service on Carrier equipment. All the 
plaintiff provided was a statement by one customer that he thought that 
Abatt Air Conditioning and Heating Co. (owned by the individual defend- 
ant) was a Carrier dealer because the Yellow Pages Telephone Directory 
listed it under a section of business names offering to service Carrier 


equipment. 


The plaintiff did offer evidence with regard to the method of adver- 
tising Carrier equipment for sale by the individual defendant, by provid- 
ing Exhibits A through H, attached to the Complaint, and it is submitted 
that these exhibits, far from establishing,as a matter of law, that con- 
fusion will likely follow in the minds of a substantial portion of the pur- 
chasing public, rather, as a matter of law, establishes that the method 
of advertising is perfectly proper; and the Trial Court, therefore, should 
have granted the Cross-Motion for Summary Judgment filed on behalf of 
the defendant, Grossman. 


ARGUMENT 


I. | 


| 
THE PLAINTIFF OFFFRED NO LEGALLY SUFFICIENT 
EVIDENCE UPON WHICH THE DISTRICT COURT (COULD 
PROPERLY ENTER AN INJUNCTION EXCEPT TO REQUIRE 
THE ABANDONMENT OF THE CARRIER AIR CONDITIONING 
AND HEATING CO., INC., AND TO ENJOIN THE INDIVIDUAL 
DEFENDANT FROM FURTHER USE OF THE WORD CARRIER 
IN A BUSINESS NAME, OR THE USE OF ANY WORD SIMILAR 

TO CARRIER IN A BUSINESS NAME | 


There is no contention on the appeal, and there was none in the 


Trial Court, that the plaintiff did not have a valid complaint as to the 
appropriation by the individual defendant of the word, Carrier, or simi- 
lar words in business names. Clearly, the name, Carrier Air Condi- 
tioning and Heating Co., Inc., would likely cause confusion in the minds 
of an appreciable number of ordinarily prudent purchasers, as to with 
whom they were dealing; and the same would also apply to such words 


as Carrie. 
| 
The plaintiff, however, by an ingenuous alchemy, has managed to 
| 
convert this piece of mundane legal lead into a golden injunction, im- 
powering the plaintiff to give the Midas touch to each and every of its 


authorized dealers, free and clear of any effective competition. The 


line of reasoning apparently being as follows: 


1. The individual defendant has committed an act of unfair com- 
petition by using the plaintiff's name in a business style 5 


2. There are many cases which say that this is unfair compe- 
tition because it will cause confusion in an appreciable number of ordi- 


narily prudent purchasers; and 


3. Therefore, the defendant must use the legend "We are not an 

| 

authorized Carrier dealer" on all ads, whether those ads themselves 

are an act of unfair competition or not. The third step is clearly a Non 
| 


Sequitor. 


The plaintiff relied, in the Court below, on two classes of cases 
which are completely inapplicable to the individual defendant's conduct 
of his business through the names of Allison's, Inc. and Abatt Heating & 
Air Conditioning. One class of these cases is that in which the plaintiff's 
product is re-bottled or re-constituted, or re-packaged and labeled in 
such a manner that the buying public is not clearly apprised of the fact 
that there has been a re-bottling, re-constituting, or re-packaging. Into 
this class of cases fall: Prestonettes v. Coty (1924) 264 U.S. 359; Cham- 
pion Spark Plug Co. v. Sanders (1947) 331 US. 125; Bayer Co., Inc. v. 
Shayer,, et al.(D.C. Pa. 1939) 27 F. Supp. 633; Bourjois, Inc. v. Hermida 
Laboratories, Inc. (CCA 3d 1939) 106 F.2d 174. 


The second class of these cases is that in which the defendant has 
appropriated the corporate name or trademark belonging to the plaintiff: 
Philco Corp. v. Winer (D.C. N.Y. 1960) 189 F. Supp. 827; R. H. Macy & 
Co. v. Macy"s Television, Inc., C.A. No. 1705-57 United States District 
Court for the District of Columbia; Union Tank Car Co. v. Lindsay Soft 
Water Corporation of Omaha (D.C. Neb. 1966) 150 US.P.Q. 511; Volks- 
wagen Werk v. Frank (D.C. Col. 1961) 198 F. Supp. 916 (Defendant af- 
firmatively advertised as an authorized dealer). 


These cases, and the relief granted therein, would be appropriate 
as to Carrier Heating and Air Conditioning Co., Inc. but, clearly, are 
not applicable to Exhibits A through H, wherein Allison's Heating and 
Air Conditioning Co., Inc. clearly, and in bold print, offered Carrier 
heating and air conditioning equipment for sale. There is no allegation 
that the equipment offered for sale by Allison's Heating and Air Condi- 
tioning Co., Inc. was adulterated or changed in any manner, and certainly, 
the word, Carrier, does not appear in the corporate name of Allison’s. 


The Court ‘below applied the relief appropriate to these classes of 
cases to activities of the individual defendant, not in the slightest com- 


parable to that considered to be improper, and therefore, the relief grant- 
ed by the Court below to the plaintiff, as against the individual defendant 


and his various business styles which do not, in any way, contain the 
| 

name, Carrier, or any similar name, was beyond that authorized by law 
| 


or equity. 


II. 
| 
ALL OF THE UNDISPUTED FACTS CONCERNING THE 
QUALITY OF INSTALLATION PROVIDED BY| THE 
PLAINTIFF'S AUTHORIZED DEALERS, VIS-A-VIS, 
THE QUALITY OF INSTALLATION AND SERVICE 


PROVIDED BY THE INDIVIDUAL DEFENDANT ARE 
IRRELEVANT 


| 
Much confusion has seeped into this case because of the great 


emphasis placed by the plaintiff on its claim that it provides, through 
its authorized dealers, a better quality of installation ‘service and a 
better quality of repair service on its equipment than that which is pro- 
vided by the individual defendant or companies owned by the individual 
defendant. The argument is not voiced, but it is implicit that the plain- 
tiff's authorized dealers should, therefore, have some special protec- 
tion from competition. It would seem a little late in the development 


of trade regulation law to revert to the system of letters patent issued 
by the Sovereign to certain commercial groups. The theory of free and 
competitive access to the market place is firmly established in our juris- 
prudence and anyone may offer goods for sale by true description and 
profit by the acceptability of trademarked goods; excepting only, that 
the offering must be done so that there is no appreciable likelihood of 
confusing the public as to who is offering the goods or services. Cham- 
pion Spark Plug Co. v. Sanders, supra; Prestonettes v. Coty, supra; 
Ford Motor Co. v. McFarland (D.W.D.. Wash. 1939) 29 F. Supp. 
303; Philco Corporation v. Winer, supra; Societe Comptoir 

de L, Indus., etc. v. Alexander's Department Store (CCA 2d F.2d 33); 
Yale and Towne Manufacturing Co. v. Haber (EDN Y. 1934) 7 F. Supp. 
791. | 
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I. 


THE PROPER AIM OF THE COURT OF EQUITY IS TO 

MAINTAIN A VIABLE AND FAIR COMPETITION, AND NOT 

TO ESTABLISH A COMPETITIVE ADVANTAGE FOR ONE 

PARTY TO A LAW SUIT BECAUSE OF PREVIOUS CONDUCT 

WHICH IS OFFENSIVE TO THE COURT. CLEARLY, IF A 

PARTY OFFENDS THE AUTHORITY OF THE COURT, 

CONTEMPT PROCEEDINGS TO VINDICATE THE COURT'S 

AUTHORITY ARE PROPER, AND A PUNISHMENT BY 

AWARDING A COMPETITIVE ADVANTAGE TO THE 

PLAINTIFF IS IMPROPER 

The purpose of an injunction "is to work out a modus vivandi un- 
der which the parties may engage in fair competition with each other. . os 
John B. Stetson Co. v. Steven L. Stetson Co., Ltd. (S.DN.Y. 1936) 14 F. 
Supp. 74. Much was made in the briefs and Statement of Fact As To Which 
There is No Controversy, about the individual defendant's conduct follow- 
ing the entrance of the temporary restraining order and then the prelim- 
inary restraining injunction. The individual defendant did try to use the 
word Carrie in a business style and he did represent to the publishers of 
the Yellow Pages Classified Telephone Directory that he was a dealer for 
Carrier and clearly, these activities were at least against the spirit of 
the Court's Orders. However, in determining what prospective relief 
should be afforded the plaintiff, the Court must look to eliminating that 
which constitutes an unfair trade practice, and not base the scope of the 
injunction on what the Court considers to be improper behavior. The 
Court, in this case, made one finding: 

THE COURT: ‘Well, I think that I will adopt what 
the plaintiff has suggested. I think that in view of 


the background of this case, that they are entitled 
to the terms they have asked for.” 


The Court, clearly determining to punish the individual defendant 


for past activity, did not work out a way in which the parties might en- 
gage in fair competition with each other, but established a rule that the 
individual defendant, for all practical purposes, might never again com- 
pete with the plaintiff or its authorized dealers. 


11 | 


It can hardly be argued that the individual defendant can compete 


with authorized dealers of the plaintiff if he must cast his advertising 
in a negative vein. The need to be positive in advertising hardly needs 


any proof. | 


The defendant is not in a position to argue the merits of his posi- 
tion, vis-a-vis, the plaintiff in his advertisements, and the adverse 
psychology of having to say that one is not an authorized agent, is obvi- 
ous, even though, if the buying public would stop and analyze the situa- 
tion, they might conclude that the advertiser did not wish to tie himself 
into a restrictive relationship with the plaintiff. In Bourjois, Inc. v. 
Hermida Laboratories, supra, the Court stated that the basis for an in- 
junction should be a commercial necessity. There is no basis in this 
record for stating that the plaintiff's Exhibits A through H must, as a 
commercial necessity for the protection of the plaintiff, be amended by 
adding the words,"we are not authorized Carrier COREE: " The plaintiff 
has expended large sums of money in order to create a commercial ad- 
vantage for its authorized dealers and certainly, the defendant has no 
basis for complaining about such a legitimately created advantage. The 
defendant's only contention is that the plaintiff's authorized dealers 
should positively advertise their great blessing and the Court should 
not require the defendant to state that it does not have this great bless - 
ing, when, in fact, the defendant, and others similarly situated, may not 
want such a business relationship with the plaintiff, but may wish to do 
merely what they have always been legitimately allowed to do, that is, 
to advertise in their own name, the sale and service on the plaintiff's 
trademarked goods, just as the defendant did do in Exhibit A through H, 
submitted by the plaintiff. 


IV. 


THE EVIDENCE IN THIS CASE CONCLUSIVELY SHOWS THAT 
THE INDIVIDUAL DEFENDANT'S MANNER OF DOING 
BUSINESS THROUGH BUSINESS NAMES NOT CONTAINING THE 
WORD, CARRIER, ISSUCH THAT THERE IS NO LIKELIHOOD 
THAT AN APPRECIABLE NUMBER OF ORDINARILY PRUDENT 
PURCHASERS WILL BE CONFUSED AS TO WHOIS OFFERING 
TO SELL OR SERVICE THE EQUIPMENT MANUFACTURED BY 
THE PLAINTIFF 


When all of the chaff is winnowed out of the case, it resolves itself 
to a simple question of whether Exhibits A through H, offered by the plain- 


tiff, demonstrate a likelihood of confusion in the minds of an appreciable 


number of the buying public as to who is offering to sell or service the 
plaintiff's products. G. B. Kent & Sons, Ltd. v. P. Lorilard Co. (D.C. 
S.D. N.Y. 1953) 144 F. Supp. 621, affirmed 210 F.2d 953. The defendant 
does not complain about the part of the Court’s order enjoining him from 
conducting any business in the name of which appears the word, Carrier, 
or any word similar thereto, even though such activity was abandoned 


prior to the injunction. 


This then is the heart of the matter. All of the cases cited by the 
plaintiff wherein a defendant was enjoined from using the plaintiff's name 
in the defendant's business name are beside the point. So also, is the 
letter of Col. Parks beside the point, as the inquiry is whether an appre- 
ciable number of persons is likely to be deceived. In fact, it is beside 
the point whether anyone has actually been misled because, if the Court 
finds that the defendant's activities are likely to deceive an appreciable 
number of reasonably prudent persons, the Court may enjoin the behavior 
without anyone having been deceived. The obvious rationality of this is 
that it is for the Court to determine whether there is a likelihood of de- 
ception and not for Col. Parks, or the self-serving affiants offered by 
the plaintiff. 


It is submitted that the only evidence of the individual defendant's 
business practices with regard to offering Carrier equipment for sale is 
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Exhibits A through , all of which clearly show the name of defendant's 


company, and, far from intimating a special relationship to plaintiff, 
offer to sell other brands as well as Carrier. The advertisements are 
truthful descriptions of goods offered for sale and showing by whom they 
are offered for sale. Certainly, defendant hoped that the public would 
be attracted to buy by the public acceptance of Carrier as quality goods, 
but how is this unfair to Carrier as the manufacturer 2| 


The only evidence offered by plaintiff about the defendant's solicita- 
tion of service on plaintiff's equipment is the fact that in the Yellow Pages, 
the defendant states that he services Carrier equipments The plaintiff as- 
serts confusion will result because plaintiff has exhorted its customers 
to look in the Yellow Pages for the names of pachorized dealers. It would 
seem that, unless the law is to be changed so that defendant may not truth- 
fully advertise his service, the confusion is the result of plaintiff's activi- 

| 
ties. 


Respectfully submitted, 


| 
WALTER J.MURFHY, JR. 


SAMUEL B. BLOCK 


505 Investment Building 
Washington, D. C. 20005 
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JOINT APPENDIX 


[Filed March 1, 1966] 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA | 

| 

CARRIER CORPORATION, | 
1511 K Street, N. W., 


Washington, D. C., 
Plaintiff, 


v. Civil Action No. 525-66 
| 


CARRIER AIR CONDITIONING AND 
HEATING COMPANY, INC., 
2206 - 14th Street, N. W., 
Washington, D. C., 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


[COMPLAINT FOR RESTRAINING ORDER 


AND INJUNCTION | 


1. Plaintiff, Carrier Corporation, is a moat en organized un- 
| 


der the laws of the State of Delaware and was and continues to be regis- 
tered and authorized to do business in the District of Columbia by a cer- 
tificate dated December 22, 1954, a certified copy of which is attached 

as Exhibit A. | 


2. Plaintiff maintains an office at 1511 K Street, N. W., Washing- 
ton, D. C., for selling certain air conditioning and heating equipment to 
various branches of the Federal Government. Plaintiff also services 
and supplies spare parts for such equipment pursuant to requests re- 


ceived by that office. 


3. Concurrently therewith, plaintiff has been engaged in the busi- 
ness of selling other air conditioning and heating equipment through dis- 
tributors and authorized dealers within the District of Columbia for many 


years. | 


4. Since on or about April 1, 1960, plaintiff has conducted its busi- 
ness in the District of Columbia as Carrier Air Conditioning Co., a divi- 
sion of Carrier Corporation. 

5. Plaintiff has widely and extensively advertised its air condi- 
tioning and refrigeration equipment and allied products under plaintiff's 
corporate name. As a result of such advertising, the purchasing public 
recognizes the name Carrier as a symbol of the highest standard of ex- 
cellence in manufacturing quality and product performance in the field 
of air conditioning, including cooling and heating and refrigeration. As 
a consequence thereof, plaintiff has acquired valuable goodwill. 

6. On February 21, 1966, defendant was issued Articles of Incor- 
poration, by the Superintendent of Corporations for the District of Colum- 
bia, as a domestic corporation, under the name Carrier Air Conditioning 
and Heating Company, Inc., as is shown by a certified copy of its Articles 
of Incorporation, attached hereto as Exhibit B. The issuance of such Arti- 
cles of Incorporation was contrary to Title 29, Section 906, of the District 
of Columbia Code and, therefore, is invalid. 

7. Defendant's use of the name Carrier in its corporate name evi- 
dences defendant's intention to trade on plaintiff's name and goodwill. 
Plaintiff is informed and believes that defendant has requested listing of 
defendant's name! in the advertising portion of the Chesapeake and Poto- 
mac Telephone Company's directory, commonly referred to as the "yel- 
low pages.” Plaintiff is informed that the time for deletion of advertising 
copy from the forthcoming addition of the Chesapeake and Potomac Tele- 
phone directory is imminent. 

8. Defendant's use of the name Carrier Air Conditioning and Heat- 
ing Company, Inc., for the purpose of engaging in the sale and servicing 
of air conditioning and refrigeration equipment will be deceptive, mislead- 
ing, and cause confusion because the purchasing public generally will as- 


sume they are dealing with plaintiff or its authorized representatives. Ac- 


cordingly, defendant's use of the name Carrier in defendant's name will 
cause irreparable damage to plaintiff, including irreparable damage to 


the extensive goodwill, reputation, and trade name that plaintiff has de- 
veloped both locally and world-wide through more than fifty years of 
manufacturing and sale of products in the air conditioning and refrig- 


eration fields under the corporate name Carrier Corporation. 


9. The use by defendant of the name Carrier Air Conditioning 
and Heating Company, Inc., will impair the rights of plaintiff in the 


name Carrier, and such impairment constitutes unfair competition. 


10. The loss of exclusive control of the word Carrier as applied 
to the manufacture, sale, installation, and service of air conditioning, 
refrigeration, and heating equipment will cause damages to plaintiff in 
excess of $10,000.00, and this Court has jurisdiction under 28 US.C. 

§ 1332, 28 U.S.C. Rule 65, and Title 11, Section 521, District of Colum- 
bia Code, Supp. V. | 


WHEREFORE, plaintiff demands: : 


1. That defendant, its officers, agents, and employees of all 
kind be enjoined during the pendency of this action, and permanently 
from using the word Carrier in its corporate name or business style 
in connection with the manufacture, sale, advertising for sale, or offer- 
ing for sale any air conditioning, refrigeration or heating equipment 
or services, including the installation thereof, relating to such equip- 


ment. 


2. That defendant pay to plaintiff the costs of this action and 
reasonable attorney's fees to be allowed to the plaintiff by the Court. 


3. That plaintiff have such other and further relief as the Court 
deems to be just under the circumstances. ! 
| 

JAMES H. GREENE, being duly sworn, deposes and says that he 
is Assistant Secretary of Carrier Corporation, a corporation, the plain- 
tiff in the above-entitled cause, and that he is the duly qualified and 


designated agent of said corporation for the purpose of making this veri- 
fication, that he has read the foregoing complaint by him subscribed on 
behalf of Carrier Corporation, that he knows the contents thereof, and 
that the matters and things therein he believes to be true. 


CARRIER CORPORATION, 
a corporation 


By /s/ James H. Greene (SEAL) 


[JURAT the 1st day of March 1966] 


/s/ Clarence T. Kipps, Jr. 
/s/ Burke W. Willsey 


Miller & Chevalier 
1001 Connecticut Avenue 
Washington, D. C. 20036 


Attorneys for Plaintiff 
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[Filed March 1, 1966] 
TEMPORARY RESTRAINING ORDER 


Upon consideration of the application of the plaintiff, Carrier Cor- 
poration, set forth in plaintiff's verified complaint herein for a restrain- 
ing order pendente lite against the defendant, Carrier Air Conditioning 
and Heating Company, Inc., and it appearing to the Court that the acts of 
the defendant complained of, consisting of using the word "Carrier" in 
its corporate name or business style are subjecting the plaintiff to con- 


I 
tinuing and irreparable damage caused by the defendant which should be 


immediately restrained, and that there is no opportunity for delay to give 
a hearing to the defendant in advance of such restraining order, without 
subjecting the plaintiff to further injury, including a listing in the adver- 
tising section of the telephone directory, which listing will become final 
if an immediate order is not forthcoming, it is, by the Court, this Ist day 
of March 1966, 


| 
ADJUDGED AND ORDERED, that the defendant, Carrier Air Con- 

ditioning and Heating Company, Inc., and its officers, agents, and its em- 

ployees of every kind, be and they hereby are restrained and enjoined 


from using the word "Carrier" in its corporate name or business style. 
* * * * * 

| 
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[Filed March 9, 1966] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARRIER CORPORATION, 
Carrier Parkway, 


Syracuse, New York, 
Plaintiff, 


v. Civil Action No. 525-66 
CARRIER AIR CONDITIONING & 
HEATING CO., INC., 

2206 - 14th Street, N. W. 
Washington, D. C., 


SIDNEY GROSSMAN, 
2112 Ellis Street, 
Silver Spring, Maryland, 


and 


CHESAPEAKE & POTOMAC 
TELEPHONE COMPANY, 
930 H Street, N. W., 
Washington, D. C., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


AMENDED MOTION FOR PRELIMINARY INJUNCTION 


The plaintiff, by its attorney, Clarence T. Kipps, Jr., moves the 
Court for an order granting a temporary restraining order and prelim- 
inary writ of injunction against defendant, Carrier Air Conditioning & 
Heating Co., Inc., and a preliminary writ of injunction against defendants, 
Sidney Grossman’ and Chesapeake & Potomac Telephone Company, pend- 
ing this suit and until further order of this Court, upon the grounds and 
in accordance with the prayers as set forth in the Amended Complaint 
filed herein. 


/s/ Clarence T. Kipps, Jr. 
1001 Connecticut Avenue 
Washington, D. C. 20036 


Attorney for Plaintiff 


[Filed March 9, 1966] 


AMENDED COMPLAINT FOR INJUNCTION AGAINST 
UNFAIR COMPETITION 


1. This is an action for equitable relief. The loss of exclusive 
control of the name Carrier as applied to the manufacture , sale, in- 
stallation, and service of air conditioning, refrigeraticn, and heating 
equipment will cause damages to plaintiff in excess of $ 10,000.00; and 
this Court has jurisdiction under Title 11, Section 521, District of Co- 
lumbia Code, Supp. V, 28 U.S.C. Rule 65, and 28 US.C. §1332. 

2. Plaintiff, Carrier Corporation, is a corporation organized 
under the laws of the State of Delaware and was and continues to be 
registered and authorized to do business in the District of Columbia 
by a certificate dated December 22, 1954, a certified copy of which is 
attached as Exhibit A. 

3. Plaintiff maintains an office at 1511 K Street, N. W., Wash- 
ington, D. C., for selling certain air conditioning and heating equipment 
to various branches of the Federal Government. Plaintiff also services 
and supplies spare parts for such equipment pursuant | to requests re- 


ceived by that office. 


| 
4. Concurrently therewith, plaintiff has been engaged in the 


business of selling other air conditioning and heating equipment through 


distributors and authorized dealers within the District of Columbia 
for many years. | 
5. Since on or about April 1, 1960, plaintiff has ‘conducted its 
business in the District of Columbia as Carrier Air Conditioning Com - 
pany, a division of Carrier Corporation. 
6. Plaintiff and its authorized representatives have widely and 
extensively advertised, sold and serviced its air conditioning and re- 
frigeration equipment and allied products under Dae s corporate 


name. As a result of such advertising, sales and service, the purchasing 
| 
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public locally and nationally recognizes the name Carrier as a symbol 
of excellence in manufacturing quality and product performance in the 
field of air-conditioning, including cooling and heating and refrigeration. 
As a consequence thereof, plaintiff's trade name Carrier is valuable 
property to be protected from infringement under the common law of 
unfair competition. 

7. On February 21, 1966, defendant, Carrier Air Conditioning 
& Heating Co., Inc., was issued Articles of Incorporation by the Super - 
intendent of Corporations for the District of Columbia as a domestic 
corporation, as is shown by a certified copy of its Articles of Incorpora- 
tion, attached hereto as Exhibit B. The issuance of such Articles of 
Incorporation was contrary to Title 29, Section 906, of the District of 
Columbia Code and, therefore, is invalid. 

8. On information and belief: No one in the employ of defendant, 
Carrier Air Conditioning & Heating Co., Inc., is named Carrier. The 
use by defendant, Carrier Air Conditioning & Heating Co., Inc., of the 
name Carrier in its corporate name with prior knowledge of plaintiff's 


name evidences this defendant's intention to infringe and trade on plain- 
tiff's name and goodwill. Defendant, Carrier Air Conditioning & Heat- 
ing Co., Inc., has requested listing of its name in the telephone direc- 


tories, including the directory commonly referred to as the "yellow 
pages" of defendant, Chesapeake & Potomac Telephone Company. The 
time for sending the final copy for the forthcoming edition of the Chesa- 
peake & Potomac "Washington Yellow Pages" to the printer is immin- 
ent. 

9. On information and belief: Defendant's use of the name Car- 
rier Air Conditioning & Heating Co., Inc., for the purpose of engaging 
in the sale and servicing of air conditioning and refrigeration equipment 
will be deceptive, misleading, and cause confusion because the purchas- 
ing public generally will assume it is dealing with plaintiff or its author- 
ized representatives when, in fact, defendant, Carrier Air Conditioning 
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| 
& Heating Co., Inc., is not an authorized representative of plaintiff. A 


specific example of such confusion is set forth in Exhibit C, which is 
attached hereto and incorporated herein by reference. ‘Such use by 
defendant, Carrier Air Conditioning & Heating Co., Inc., will cause 
irreparable damage to the extensive goodwill and trade name that plain- 
tiff has developed both locally and world-wide through more than fifty 
years of manufacturing and sale of products in the air conditioning and 
refrigeration field. There is no adequate remedy at law available to 
plaintiff. | 
10. On information and belief: The use by defendant of the name 
Carrier Air Conditioning & Heating Co., Inc., will impair the rights of 


plaintiff in the name Carrier, and such impairment constitutes unfair 
competition. | 

11. On information and belief: On or about March 4, 1966, one of 
the directors of defendant, Carrier Air Conditioning & Heating Co., Inc., 
who is also an individual defendant, Sidney Grossman, by written Appli- 
cation for Advertising, requested defendant, Chesapeake & Potomac 
Telephone Company, to list in its forthcoming edition of the "Washington 
Yellow Pages" the name Carrie Air Conditioning & Heating Service 
under the sub-headings Air Conditioning Contractors, Air Conditioning 
Equipment, Air Conditioning Equipment -~Repairing & Maintenance. Such 
request was made after Sidney Grossman was apprised of the Temporary 
Restraining Order issued by this Court against defendant, Carrier Air 
Conditioning & Heating Co., Inc., on March 1, 1966. Such a listing would 
immediately precede the name Carrier in the telephone directories. 
The use of the name Carrie Air Conditioning & Heating Service in the 
air conditioning and heating field is deceptively similar to the name 
Carrier and confusing because the purchasing public generally will as- 
sume that it is dealing with plaintiff or its authorized representatives 
when, in fact, Sidney Grossman is not an authorized representative of 

| 
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plaintiff, and his use of the name Carrie Air Conditioning & Heating 


Service, in fact, was unauthorized by plaintiff and constitutes unfair 
competition. Such unauthorized use will cause irreparable damage to 
plaintiff, including irreparable damage to the extensive goodwill and 
trade name established by plaintiff. 

WHEREFORE, plaintiff demands: 

1. That defendant, Carrier Air Conditioning & Heating Co., Inc., 
its directors, officers, agents, and employees of all kind, and those per- 
sons in active concert of participation with it who receive actual notice 
of the Order by personal service or otherwise, be enjoined during the 
pendency of this action, and permanently from using the words Carrier, 
Carrie, or any other names or combination of names similar thereto 
in its corporate name or business style and/or in connection with the 
manufacture, sale, advertising for sale, or offering for sale any air 
conditioning, refrigeration or heating equipment or services, including 
the installation and repair thereof, relating to such equipment. 

2. That defendant, Sidney Grossman, his agents, and employees 
of all kind, and those persons in active concert of participation with him 
who receive actual notice of the Order by personal service or otherwise, 
be enjoined during the pendency of this action and permanently from us- 
ing the names Carrier, Carrie, or any other names or combination of 
names similar thereto in connection with the manufacture, sale, advertis- 
ing for sale, or offering for sale any air conditioning, refrigeration or 
heating equipment or services, including the installation and repair 
thereof, relating to such equipment. 

3. That defendant, Chesapeake & Potomac Telephone Company, 
its directors, officers, agents, and employees of any kind be enjoined 
during the pendency of this action, and permanently from knowingly 
listing in any of its telephone directories, including the "'yellow pages", 
for or on behalf of defendant, Carrier Air Conditioning & Heating Co., 
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Inc., its directors, officers, agents or employees and for or on behalf of 
Sidney Grossman, his agents or employees, and any partnership, com- 

pany or corporation in which Sidney Grossman legally or equitably owns 
controlling interest, and those persons in active concert or participation 
with Sidney Grossman, the names Carrier, Carrie or any other name or 


combination of names similar thereto whenever such name or names 


are used in connection with the manufacture, sale, advertising for sale, 
or offering for sale any air conditioning, refrigeration or heating equip- 
ment or services, including the installation and repair thereof, relating 
to such equipment. | 

4. That defendant, Carrier Air Conditioning & Heating Co., Inc., 
pay to plaintiff the costs of this action and reasonable attorney's fees to 
be allowed to the plaintiff by the Court. ! 

5. That plaintiff have such other and further relief as the Court 
deems to be just under the circumstances. 

JAMES H. GREENE, being duly sworn, desosual and says that he 
is an Assistant Secretary of Carrier Corporation, a corporation, the 
plaintiff in the above-entitled cause, and that he is the duly qualified 
and designated agent of said corporation for the purpose of making this 
verification; that he has read the foregoing complaint by, him subscribed 
on behalf of Carrier Corporation; that he knows the contents thereof; 
and that the matters and things therein he believes to be true. 


CARRIER CORPORATION, 
a corporation 


/s/ James H. Greene (SEAL) 
[JURAT the 9th day of March 1966] 
/s/ Clarence T. Kipps, Jr. 


/s/ Burke W. Willsey 


Miller & Chevalier 
1001 Connecticut Avenue 
Washington, D. C. 20036 


Attorneys for Plaintiff 
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EXHIBIT A Form No. 7 
Section 104 


DISTRICT OF COLUMBIA 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


CERTIFICATE OF AUTHORITY 
38660 OF 
CARRIER CORPORATION 


The undersigned, as Superintendent of Corporations of the District of 
Columbia, hereby certifies that duplicate originals of an Application of 
CARRIER CORPORATION for a Certificate of Authority to transact busi- 
ness in the District of Columbia, duly signed and verified pursuant to the 
provisions of the District of Columbia Business Corporation Act, have 
been received in this office and are found to conform to law. 


ACCORDINGLY, the undersigned, as such Superintendent of Corporations, 
and by virtue of the authority vested in him by law, hereby issues this 
Certificate of Authority to CARRIER CORPORATION to transact business 
in the District of Columbia under the name of CARRIER CORPORATION 
and attaches hereto a duplicate original of the application for such Certifi- 
cate. 


Dated: DEC 22, 1954 Filed - 12/22/54 


By /s/ Eleanore Dague Williams 
Asst. Superintedent of Corporations 


/s/ Alfred Goldstein 
Superintendent of Corporations 


Attachment to 


Execute in Duplicate EXHIBIT A 


Office of Superintendent of Corporations 
District of Columbia 


Filing Fee $20.00 Note 1. Form No. 6 
Indexing Fee $ 2.00 
Recording Fee$ 7.00 Note 2. | Section 103 


APPLICATION FOR 
CERTIFICATE OF AUTHORITY 
OF 
CARRIER CORPORATION 


To the Superintendent of Corporations | 

of the District of Columbia: 
Pursuant to the provisions of Section 103 of the District of Columbia Busi- 
ness Corporation Act, the undersigned corporation hereby applies for a 
Certificate of Authority to transact business in the District of Columbia, 


and for that purpose submits the following statement: | 
FIRST: The name of the corporation is: CARRIER CORPORATION. 
COREIERICORL OR 


SECOND: The name which it elects to use in the District of Columbia 
is: CARRIER CORPORATION. | (Note 3) 


THIRD: It is incorporated under the laws of: Delaware. 
a 


| 
FOURTH: The date of its incorporation is October 31, 1930 and the 
period of its duration is perpetual. 


The corporation is licensed to transact business in the Dis 
trict of Columbia as required under the Income and Fran- 
chise Tax Act. Yes or No: yes. If so, under what corpo- 
rate name Carrier Corporation and |license No. (3447. 

| 


The address, including street and number, if any, of its 
principal office in the state or country under the laws of 
which it is incorporated is: _100 West 10th Street, Wil- 
mington, Del. 


ELEVENTH: 
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The address, including street and number of its proposed 
registered office in the District of Columbia is: 1329-37 
E STREET N.W., c/o C T CORPORATION SYSTEM, 
WASHINGTON 4, D.C., and the name of its proposed 
registered agent in the District of Columbia at that ad- 
dress is: C T CORPORATION SYSTEM. 


The name or names of the state or states, if any, in which 
it is admitted or qualified to transact business are: All of 


the 48 states, except Idaho, Maine, Montana, Nevada, North 
Dakota, Oregon, South Dakota, Utah, Vermont, Washington, 


Wisconsin and Wyoming. 


The purpose or purposes for which it was incorporated: 


Manufacture, sell and install air conditioning and related 


equipment. 
The purpose or purposes for which it proposes to pursue 


in the transaction of business in the District of Columbia 


are: Corporation proposes to sell and install air condi- 
tioning and related equipment in the District. 


The names and respective addresses, including street and 
number, if any, of its directors and officers are: 


Name Office Address 


See Rider Attached. * * 


The aggregate number of shares which it has authority to 
issue, itemized by classes, par value of shares, shares 
without par value, and series, if any within a class is: 
Par Value Per 
Share or Statement 


Number of That Shares are 
A Shares Class Series Without Par Value 


800,000 Preferred $50.00 
5,000,000 Common 10.00 


| 
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| 
THIRTEENTH: The aggregate number of its issued shares, itemized by 
classes, par value of shares, shares without par value, 
| 
and series, if any, within a class, is: 
| Par Value Per 


Share or Statement 
Number of | That Shares are 


Shares Class Series | Without Par Value 


0 Preferred | $50.00 
1,464,526.6 Common 10.00 


FOURTEENTH: This Application is accompanied by a copy of its articles 
of incorporation and all amendments thereto, duly certi- 
fied by the proper officer of the State wherein it is incor- 
porated. | 


Dated: December 14, 1954. 


CARRIER CORPORATION __ (Note 4) 


By: /s/ F. F. Hoyt (Note 5) 
ITS Vice PRESIDENT 


(Corporate Seal) | 


/s/ James H.Greene (Note 5) 
ITS Asst. SECRETARY 


STATE OF NEW YORK ) ns 
COUNTY OF ONONDAGA ) ~~* 


I, John Stanley Halliday, a notary public do hereby certify that on the 
14th day of December, 1954, personally appeared before me F. F. Hoyt, 
who, being by me first duly sworn, declared that he is the Vice President 
of CARRIER CORPORATION, that he signed the foregoing document as 


Vice President of the corporation, and that the statements therein contained 
are true. 


/s/ John Stanley Halliday 


Notary Public | 
(Notarial Seal) 


| 
| 
[Notes Omitted] 
| 
| 
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{ RIDER ATTACHED TO APPLICATION |] 


Cloud Wampler 
William Wymm 


G. R, Auld 
J. M. Bickel 
H. M. Dirks 
C. V. Fenn 
W. A. Grant 
J. H. Holton 
F. F. Hoyt 


L. L. Lewis 

G. N. Lilygren 
Herman Seid 
Melvin C. Holm 
James H. Greene 
C. V. Wright 


Robert M. Boyle 
J. H. Baker 


Clifford Hemphill 
Max McGraw 
Bayard F. Pope 
Cloud Wampler 


Herman W. Steinkraus 


W. H. C. Murray 
H. F. Hodgkins 
F. B. Scott 
Elliott V. Bell 
Cola G. Parker 


Herbert E. Smith 


William Bynum 


CARRIER CORPORATION OFFICERS 


President & 
Chr. of Bd. 


Executive Vice 
President 


Vice President 
Vice President 
Vice President 
Vice President 
Vice President 
Vice President 


Vice Pres. & 
Treas. 


Vice President 
Vice President 
Secretary 
Comptroller 
Asst, Secretary 


‘Asst. Secy. & 
Asst, Treas. 


Asst, Secretary 


320 Sedgwick Drive, Syracuse, New York 
11 Brattle Road, Syracuse, New York 


140 East Genesee Street, Skaneateles, N. Y. 
Skyline Apts., 747 James St., Syracuse, N. Y. 
1803 Euclid Aveme, Syracuse, New York 
307 Hampshire Drive, Dewitt, New York 

129 Edgemere Road, Fayetteville, New York 
Lyndon Road, Fayetteville, New York 
R.D.1, Camillus, New York 


158 Highland Avenue, Syracuse, New York 
Skyline Apts., 747 James St., Syracuse, N. Y. 
River Road, Essex, Connecticut 

830 Oakwood Street, Fayetteville, N. Y. 

134 Oakdale Drive, Syracuse, New York 
Bernhards Bay, New York 


385 Madison Avenue, New York, N, Y. 


Asst. Treasurer R.D. Maple Drive, Fayetteville, New York 


CARRIER CORPORATION DIRECTORS 


15 Broad Street, New York, New York 

120 South LaSalle Street, Chicago, Illinois 
120 Broadway, New York, New York 
Carrier Corporation, Syracuse, New York 


20 Grand Street, Bridgeport, Connecticut 


704 Salt Spring Road, Syracuse, New York 
201 Brattle Road, Syracuse, New York 


219 Brattle Road, Syracuse, New York 
330 W. 42nd Street, New York 18, New York 


Kimberly Clark Corporation, P. O. Box 31, 
Neenah, Wisconsin 


Metropolitan Club, 60th Street at Fifth Avenue, 
New York, New York 


Carrier Corporation, Syracuse, New York 


25 


EXHIBIT B 


OFFICE OF RECORDER OF DEEDS 
Corporation Division 
Sixth and D Streets, N. W. 
Washington, D. C. 20001 


CERTIFICATE 


THIS IS TO CERTIFY that all applicable provisions of ‘the District of 
Columbia Business Corporation Act have been complied with and ACCORD- 
INGLY this Certificate of Incorporation is hereby issued to CARRIER AIR 


CONDITIONING & HEATING CO., INC. as of February 21, 1966. 


PETER S. RIDLEY, 
Recorder of Deeds, D. C. 


By /s/ Alfred Goldstein 


Superintendent of Corporations 
(SEAL) ! 


Government of the District of Columbia 
Form RD-C 53 
Rev. July 1963 


[Filed Feb. 21, 1966 Attachment to 
By: /s/ ALS] EXHIBIT B 


OFFICE OF RECORDER OF DEEDS, D.C. 
CORPORATION DIVISION 
SIXTH AND D STREETS, N. W. 
WASHINGTON, D. C. 20001 


EXECUTE IN DUPLICATE 


Filing Fee $20.00 ARTICLES 
Indexing Fee 2.00 wy OF 
Int. Lic. Fee 10.00 INCORPORATION 


We, the undersigned natural persons of the age of twenty-one years or 
more acting as incorporation of a corporation under the Business Corpo- 
ration Act pursuant to the Code of Laws of the District of Columbia, adopt 
the following Articles of Incorporation for such corporation. 


The name of' the corporation is: Carrier Air Conditioning & Heating 
Co., Inc. 


The period of its duration is: perpetual. 


The purpose or purposes for which the corporation is organized 
is/are: To sell service and install any and all domestic commer- 
cial and or industrial air conditioning and heating equipment and 
to perform all services and to supply all equipment material and 
parts incident thereto. 


The aggregate number of shares which the corporation is author- 


ized to issue is 100, divided into one classes. The designation of 


each class, the number of shares of each class, and the par value, 
if any, of the shares of each class, or a statement that the shares 
of any class'are without par value, are as follows: 
Par Value per 
Share or Statement 


Series That Shares are 
Class (if any) Without Par Value 


Common none Without Par Value 
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The preferences, qualifications, limitations, restrictions and spe- 
cial or relative rights in respect of the shares of each class are: 

| 
None. 


The corporation will not commence business until at least one 
thousand dollars has been received by it as consideration for the 
issuance of shares. 


| 
Provisions limiting or denying to shareholders the preemptive 
right to acquire additional shares of the corporation are: (If not 


limited or denied insert "None") None. 


Provisions for the regulation of the internal affairs of the corpo- 


ration are: (If no regulations insert None") By Laws. 
| 
The address, including street and number, of the initial registered 


office of the corporation is 3609 New Hampshire Avenue, N.W. 
Washington, D. C. and the name of the initial registered agent at 
such address is , Roger Powell. The address, including street 
and number, in the District of Columbia where it conducts its prin- 


cipal business is 2206-14th Street, N W., Wash. ., D.C. 


The number of directors constituting the initial board of directors 
of the corporation is 3 and the names and addresses, including 
street and number of the persons who are to serve as directors 
until the first annual meeting of shareholders or until their suc- 


cessors are elected and shall qualify are: 


| 

Name Address 
Sidney Grossman 2112 Ellis Street, Silver Spring, Md. 

| 


Ruth Karson 1923 East West Highway, Silver 
Spring, Md. | 


Bernard Robinson 6800 - 20th Avenue, Hyattsville, Md. 
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11. The name and address, including street and number of each incor- 


porator is: 


Name Address 

Sidney Grossman 2112 Ellis Street, Silver Spring, Md. 

Ruth Karson 1923 East West Highway, Silver Spring, Md. 
Bernard Robinson 6800 - 20th Avenue, Hyattsville, Md. 


Dated: February 21, 1966. 


/s/ Sidney Grossman 

/s/ Ruth Karson 

/s/ Bernard Robinson 
Incorporators 


EXHIBIT C 


7103 Sea Cliff Road 
McLean, Virginia 
August 20, 1965 


Carrier Corporation 
Carrier Parkway 
Syracuse, New York 13201 


Gentlemen: 


I am writing in regard to some problems we have had with the servic- 
ing of our 3-ton Air Conditioner Model 38E3-348, Serial No. 9044949. 

It was installed in August 1959 by Krafft Co. for the previous owner of 
this home. The warranty has, of course, expired. 


During the middle of July, the compressor fan continued to run after 
the thermostatic control had cut off the air conditioner. In reliance 
upon listings in the yellow pages of the telephone directory, we called 
the Abatt Air Conditioning and Heating Company, 2206 14th Street, 
Washington, D. C. This company is listed under the name Carrier in 
the repair and maintenance section. After the first call on July 20, 
we were billed for a new relay, new capacitor, and 8 1/2 pounds of 
R500 gas. On July 25 the air conditioner guit cooling, and on July 27 
the same serviceman said that we needed a new expansion valve. On 
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July 29 he installed the expansion valve, a dryer, and another relay. 
The air conditioner quit operating on August 4. On August 5 the 
serviceman replaced a fuse. After all of this trouble, we called the 
distributor, Automatic Equipment Sales of Washington (Mr. Spradlin 
and Mr. Taylor). We were told there that the distributor had quit 
selling parts to Abatt several months ago. He also said that he was 
powerless to do anything but suggested that we write to you. We had 
also checked the Better Business Bureau about Abatt but had been 
told that the company was all right. 
About this time we found that Krafft had made the original installation 
and asked them to check over the work that had been done. According 
to them, Abatt had installed the wrong compressor relay (RBM 28116 
2363VB) and the wrong expansion valve (CVE 36 R22) and that the 
compressor was defective. We were also told that the|improper re- 
lay and valve could have ruined the compressor. After notifying Abatt 
Co. of these allegations, they sent out the same serviceman on August 
10, who installed another expansion valve and said that the trouble was 
water in the system. He flushed the system and put injoil. Again on 
the 13th we started having trouble. The compressor would cycle on 
and off. Another serviceman from Abatt said that the compressor was 
bad. 

| 
In reliance upon a listing in the yellow pages, we called a supposedly 
authorized repairman, only to find that the work he has done probably 
changed a minor problem into a completely inoperative system. The 
system is only 6 years old. So far we have been billed $48 by Krafft 
and $228 by Abatt. As a minimum we would like to haye a technical 
opinion as to whether the wrong expansion valve and compressor re- 
lay could have caused the compressor to fail. Secondly, is it possible 
to have the compressor overhauled and, if so, the relative merits and 
costs of doing this versus having a completely new unit installed. I 
cannot accept some of the arguments I've heard that a'Carrier unit 
may have a life expectancy of only 6 years. 


Would appreciate an early reply. 


| 
| 
Very truly yours, | 


/s/ B. G. Parks 
Colonel, USAF 


[Filed March 10, 1966] 


AFFIDAVITS IN SUPPORT OF 
AMENDED COMPLAINT 
Attached and filed herewith in support of the Amended Complaint 
and the Amended Motion for Preliminary Injunction are affidavits of 
Erwin F. Liegel, Gordon S. Dinger, and Thomas G. Spradlin, Sr. 


[Certificate of Service] 


/s/ Clarence T. Kipps, Jr. 
Attorney for Plaintiff 


[Filed March 10, 1966] 
AFFIDAVIT OF ERWIN F. LIEGEL 


STATE OF NEW YORK ) 
COUNTY OF ONONDAGA ) 5° 


ERWIN F. LIEGEL being first duly sworn, deposes and says: 

He is the Assistant Comptroller of Carrier Corporation, a corpo- 
ration organized under the laws of the State of Delaware, having its prin- 
cipal place of business at Carrier Parkway, Syracuse, New York. 

Carrier Air Conditioning Company, a division of Carrier Corpora- 
tion located in Syracuse, New York, manufactures and sells air condition- 
ing and refrigeration equipment. 

According to the records of Carrier Corporation, sales by Carrier 
Air Conditioning Company, a division of Carrier Corporation, of such 
equipment for each of the annual periods ending October 31, 1963, Octo- 
ber 31, 1964, and'October 31, 1965 exceeded $100,000,000. 


/s/ Erwin F. Liegel 


[JURAT the 9th day of March, 1966] 


[Filed March 10, 1966] 


: 

| 

| 
[ AFFIDAVIT OF GORDON S. DINGER ] 


STATE OF NEW YORK ) 
COUNTY OF oNoNDAGA ) 5° | 

I. GORDON S. DINGER, being duly sworn see and say: 

On November 1, 1963 I was appointed Advertising and Sales Pro- 
motion Manager of Carrier Air Conditioning Company, a division of 
Carrier Corporation, Syracuse, New York. Prior to becoming Adver- 
tising and Sales Promotion Manager, I held positions in Carrier's Ad- 
vertising Department as follows: Sales Promotion Manager from April 
1, 1963 to November 1, 1963 and Advertising Display ere from 
April 5, 1956 to April 1, 1963. 

As Advertising and Sales Promotion Manager of. Carrier Air Con- 
ditioning Company, a division of Carrier Corporation, I am familiar 
with the current advertising policies and programs of Carrier Air Con- 
ditioning Company, a division of Carrier Corporation, and to some ex- 
tent Iam familiar with the past advertising policies and programs of 
Carrier Air Conditioning Company and of Carrier Corporation. 

Included in my duties as Advertising and Sales Promotion Man- 
ager is responsibility for maintenance and custody of the advertising 
and sales promotion records of Carrier Air Conditioning Company, a 
division of Carrier Corporation. These records contain details of the 
advertising and sales promotion expenditures of Carrier Air Condition- 
ing Company for the period of 1960 to the present, and prior to 1960 of 
Carrier Corporation, incurred in the marketing of products manufactured 
and sold under the brand name of Carrier. From my personal knowledge 
and from the records available to me, I can professionally state that Car- 
rier Corporation has spent considerable sums of money to advertise and 
promote the sale of its products and services. For example, the Adver- 
tising and Sales Promotion Department's actual total annual expenditures 
for the past three years were: $4, 266,440 in the annual period ending 
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October 31, 1965, $3,526,588 in the annual period ending October 31, 1964 
and $3,592,254 in the annual period ending October 31, 1963. Included in 
these annual expenditures were substantial sums expended to nationally 
advertise our products and services to all segments of the buying public. 
To conduct these National Advertising Programs on a continuing and con- 
centrated basis, we specifically utilized nationally-distributed magazines 
or periodicals such as: Reader's Digest, Time, Saturday Evening Post 
and Newsweek to reach the consumer audience; Fortune, Business Week 
and U.S. News and World Report to reach the general business community; 
and a wide range'and number of trade publications such as Consulting En- 
gineer, Architectural Record, Air Conditioning Heating and Refrigeration 
News, The Modern Hospital, to reach certain of our trade and special mar- 
kets. Our total annual expenditures for National Advertising of this type 
alone during the past three years were as follows: $1,046,436 in the an- 
nual period ending October 31, 1965; $1,024,953 in the annual period end- 
ing October 31, 1964, and $1,223,442 in the annual period ending October 
31, 1963. These figures represent the money Carrier Air Conditioning 
Company, 2 division of Carrier Corporation, spent to purchase magazine 
advertising space and to prepare the advertisements that appeared. 

In addition to our annual National Advertising programs, which usu- 
ally represent roughly one-quarter to one -third of our yearly advertising 
and promotion expense, we conduct extensive advertising, promotional 
and merchandising activities in other mediums at both the national and 
local levels. All of this activity is, and has been, specifically aimed at 
building public faith in, and a preference for, Carrier products and serv- 
ices. We annually conduct intensive advertising and promotional activity, 
both on our own and in cooperation with our Distributors and their deal- 


ers, to strengthen Carrier's public image and promote the sale of Carri- 


er-branded products through utilization of: newspaper, radio and televi- 
sion advertising; direct mail; billboards; trade shows; truck cards; 
special promotions; sales literature; classified telephone directory ad- 
vertising; and point-of-purchase materials. 
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In addition to these activities we conduct a continuous and extensive 
Carrier Dealer identification program that is designed to acquaint the 
public with the location, ability and reliability of each authorized Carrier 
Dealer. | 


A significant portion of Carrier's annual advertising and promotion 
expense is incurred in our Cooperative Advertising Program which is 
conducted in cooperation with our franchised Distributors. This program 
is aimed at motivating Carrier Distributors and their authorized Dealers 
to conduct continuing local advertising programs themed to promote the 
sale of Carrier products and services. During the annual period ending 
October 31, 1965 Carrier Air Conditioning Company spent $1,873,259 
on this Cooperative Advertising Program. Of this amount we spent 
$47,815.94 in the metropolitan Washington, D. C. area in support of our 
local distributor and his authorized dealers. Our expenditure for the an- 
naul period ending October 31, 1964 on this cooperative program was 
$1,350,150, with $45,925.68 being spent in the metropolitan Washington, 
D. C. area. | 


/s/ Gordon S. Dinger 
| 


[JURAT the 9th day of March, 1966] 


[Filed March 10, 1966] 


AFFIDAVIT IN SUPPORT OF AMENDED COMPLAINT 


DISTRICT OF COLUMBIA ) 
) SS: 


CITY OF WASHINGTON 


THOMAS G. SPRADLIN, SR., having been first duly sworn, under 
oath, deposes and says: 

1. LIreside at 10315 Ranger Road, Fairfax, Virginia, and am 
presently employed as the General Manager of Automatic Equipment 
Sales of Washington, Inc., the exclusive authorized distributor of plain- 
tiff in the metropolitan Washington trading area for products normally 
designated as residential and commercial equipment. In such capacity, 
I have personal knowledge of the extent of plaintiff's sales, advertising, 
and reputation in the metropolitan Washington trading area. 

2. Automatic Equipment Sales of Washington, Inc., among other 
things, sells plaintiff's air conditioning, including heating and cooling, 
equipment to plaintiff's authorized dealers who sell to, install, and 
service such equipment for residential and commercial customers in 
the metropolitan Washington trading area. 

3. The sales of plaintiff's equipment by Automatic Equipment 
Sales of Washington, Inc., in the metropolitan Washington trading area 
were $2,783,646 for 1964 and $3,029,043 for 1965. 

4. Plaintiff, Automatic Equipment Sales of Washington, Inc., 
and plaintiff's authorized dealers together spent in advertising the 
trade name Carrier in metropolitan Washington trading area media 
$135,563.11 for the period November 1, 1963, through October 31, 1964, 
and $166,570.15 for the period November 1, 1964, through October 31, 
1965. Such advertising was done through various media, including tele- 
phone directories, television and radio, newspapers, and direct mail. 
A substantial part of plaintiff's national advertising requests the poten- 
tial customer to consult the "yellow pages" for the names of authorized 


Carrier dealers. 
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5. Plaintiff's trade name Carrier is well known to the purchas- 
ing public in the metropolitan Washington trading area and is regarded 
by it as a symbol of excellent manufacturing quality, product perform - 
ance and service in the field of air conditioning, including cooling and 


heating. Plaintiff provides its authorized dealers with a specialized 
training program in repair and maintenance of Carrier products. 

6. The use of the name Carrier or Carrie Air Conditioning and 
Heating Service would be confusing to the purchasing public about the 
source of the product and service. I am personally aware of the cus- 
tomer's confusion as shown by plaintiff's Exhibit C to the Amended 
Complaint. I know that Automatic Equipment Sales of ‘Washington, Inc., 
and many of plaintiff's authorized dealers who contribute to the cost of 
advertising the Carrier trade name feel it is unfair to permit unauthor- 


ized persons to trade on that name. 


FURTHER, Affiant saith not. | 
| 


/s/ Thomas G. Spradlin, Sr. 


| 
[JURAT the 10th day of March 1966] | 
| 


[Filed March 16, 1966] 


PRE LIMINARY INJUNCTION 


This matter having come on for hearing before the Court upon 
the motion of plaintiff for preliminary injunction on the verified Amended 
Complaint, the exhibits thereto, and the Affidavits of Ronald A. Hurley, 
Erwin F. Liegel, Gordon S. Dinger, and Thomas G. Spradlin, Sr., and 
after argument by counsel for the parties in open court, the Court finds: 

1. The plaintiff's trade name Carrier is and for many years has 
been recognized by the purchasing public in the District of Columbia 
and throughout the United States as a symbol of excellence in manufac- 
turing quality, product performance, and service in the field of air con- 
ditioning, including cooling and heating. 

2. Plaintiff/has expended millions of dollars in advertising Car- 
rier products and services. For example, the Advertising and Sales 
Promotion Department of Carrier Air Conditioning Company, a division 
of Carrier Corporation, spent for the past three years $4,266,440 in 
the annual period ending October 31, 1965, $3,526,588 in the annual 
period ending October 31, 1964, and $3,592,254 in the annual period 
ending October 31, 1963. Included in these annual expenditures were 


substantial sums expended to nationally advertise plaintiff's products 


and services to all segments of the buying public. To conduct these 
National Advertising Programs on a continuing and concentrated basis, 
plaintiff specifically utilized nationally-distributed magazines or peri- 
odicals such as: Reader's Digest, Time, Saturday Evening Post and 
Newsweek to reach the consumer audience; Fortune, Business Week 
and U.S. News and World Report to reach the general business com- 
munity; and a wide range and number of trade publications such as Con- 
sulting Engineer, Architectural Record, Air Conditioning Heating and 
Refrigeration News, The Modern Hospital, to reach certian of its trade 


| 
and special markets. Plaintiff's total annual expenditures for National 
Advertising of this type alone during the past three years were as follows: 
$1,046,436 in the annual period ending October 31, 1965; $1,024,935 in the 
annual period ending October 31, 1964; and $1,223,442 in the annual period 
ending October 31, 1963. These figures represent the money Carrier Air 
Conditioning Company, a division of Carrier Corporation, spent to pur- 
chase magazine advertising space and to prepare the advertisements that 


| 
| 
3. In addition to plaintiff's annual National Advertising Programs, 


appeared. 


which usually represent roughly one-quarter to one -third of its yearly 
advertising and promotion expense, it conducts extensive advertising, 
promotional, and merchandising activities in other mediums at both the 
national and local levels. All of this activity is, and has been, specifical- 
ly aimed at building public faith in, and a preference for, Carrier prod- 
ucts and services. Plaintiff annually conducts intensive advertising and 
promotional activity, both on its own and in cooperation with its distrib- 
utors and their dealers, to strengthen Carrier's public image and pro- 
mote the sale of Carrier-branded products through utilization of: news- 
paper, radio and television advertising; direct mail; billboards; trade 
shows; truck cards; special promotions; sales literature; classified 
telephone directory advertising; and point-of -purchase materials. 

4. In addition to these activities, plaintiff conducts a continuous 
and extensive Carrier dealer identification program that is designed to 
acquaint the public with the location, ability, and reliability of each 
authorized Carrier dealer. A significant portion of plaintiff" s annual 
advertising and promotion expense is incurred in plaintiff" s Cooperative 
Advertising Program which is conducted in cooperation with plaintiff's 
franchised distributors. This program is aimed at motivating Carrier 
distributors and their authorized dealers to conduct continuing local 


advertising programs themed to promote the sale of Carrier products 
| 
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and services. During the annual period ending October 31, 1965, Car- 
rier Air Conditioning Company spent $1,873,259 on this Cooperative 
Advertising Program. Of this amount, plaintiff spent $47,815.94 in the 
metropolitan Washington, D. C., area in support of its local distributor 
and his authorized dealers. Plaintiff's expenditure for the annual period 
ending October 31, 1964, on this Cooperative Program was $1,350,150, 
with $45,925.68 being spent in the metropolitan Washington, D. C., area. 

5. Plaintiff, its distributors and authorized dealers together spent 
in advertising the trade name Carrier in metropolitan Washington trad- 
ing area media $135,563.11 for the period November 1, 1963, through 
October 31, 1964, and $166,570.15 for the period November 1, 1964, 
through October 31, 1965. Such advertising was done through various 
media, including telephone directories, television and radio, newspapers, 
and direct mail. A substantial part of plaintiff's national advertising 
requests the potential customer to consult the "yellow pages" for the 
names of authorized Carrier dealers. 

6. Plaintiff's trade name, Carrier, has acquired outstanding 
celebrity and goodwill of great value to plaintiff and its authorized re- 
presentatives. 

7. Defendant, Carrier Air Conditioning & Heating Co., Inc., was 
incorporated on February 21, 1966. No one in the employ of this de- 
fendant is named Carrier. This defendant would be in direct competi- 
tion with plaintiff and/or its authorized Carrier representatives in the 
metropolitan Washington trading area. 

8. Defendant, Sidney Grossman, is a director of defendant, Car- 
rier Air Conditioning & Heating Co., Inc. Sidney Grossman on March 


4, 1966, by written Application for Advertising, requested defendant, 


Chesapeake & Potomac Telephone Company, to list in its forthcoming 
edition of "Washington Yellow Pages" the name, Carrie Air Conditioning 
and Heating Service, under the subheadings, Air Conditioning Contractors, 
Air Conditioning Equipment, Air Conditioning Equipment-Repairing & 


Maintenance. Such request was made by Sidney Grossman after he had 
been apprised of the Temporary Restraining Order issued against de- 
fendant, Carrier Air Conditioning & Heating Co., Inc., ‘on March 1, 1966. 
Such a listing would immediately precede the name Calrrier in the tele- 
phone directories. 
9. Neither defendant, Carrier Air Conditioning & Heating Co., 
Inc., nor defendant, Sidney Grossman, is an authorized dealer of plain- 
tiff for the sale or service of Carrier equipment. | 
10. The use of the name Carrier or Carrie by defendant, Carrier 
Air Conditioning & Heating Co., Inc., in its corporate hame or by de- 
fendant, Sidney Grossman, as a business style, is calculated to deceive 
and confuse the public into believing that it is dealing with one of plain- 
tiff's authorized dealers in Carrier equipment and to compete unfairly 
by trading on plaintiff's trade name and goodwill. 
11. The use of the name Carrier by defendant, Carrier Air Con- 
ditioning & Heating Co., Inc., defendant, Sidney Grossman, or any of 
his companies, in listing or advertising for sale or service of Carrier 
equipment is calculated to deceive and confuse the public into believing 


that it is dealing with one of plaintiff's authorized dealers of Carrier 
equipment and to compete unfairly by trading on plaintiff 's trade name 
and goodwill unless there is a prominent disclosure that Sidney Gross- 
man and/or his companies are not plaintiff's authorized dealers or 
servicemen for Carrier equipment. 
12. Exhibit C to the Amended Complaint is a letter from a cus- 
tomer who was deceived and confused by the listing of Abatt Air Con- 
ditioning and Heating Company in the "Washington Yellow Pages" into 
believing that he was dealing with one of plaintiff's authorized dealers 
for Carrier equipment. Such letter also demonstrates the damage to 
plaintiff's trade name and goodwill by unauthorized use of its name. 
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13. On March 23, 1966, the listings and advertisements that are 
to appear in the May 1966 edition of the Washington Yellow Pages" 
of the defendant, Chesapeake & Potomac Telephone Company, will be 


sent to the printer, and no further changes may thereafter be made in 
such edition. 

14. The damages suffered by plaintiff by reason of such acts of 
defendants, is such acts are continued, would be irreparable. Any dam- 
age which defendants might suffer by reason of the issuance of a Tem- 
porary Injunction, as set forth below, can be adequately protected against 
by the surety bond hereinafter referred to. The possibility of damage 
to plaintiff, should defendants' acts be permitted to continue, is sub- 
stantial and outweighs the possibility of damage to defendants should 
defendants be prohibited by Temporary Injunction from continuing the 
acts hereinafter enjoined. Plaintiff is entitled to a Temporary Injunc- 
tion as hereinafter set forth in order to preserve plaintiff's rights. 

IT IS THEREFORE ORDERED: 

1. That defendant, Carrier Air Conditioning & Heating Co., Inc., 
its directors, officers, agents, and employees of all kind, and those 
persons in active concert or participation with it who receive actual 
notice of the Order by personal service or otherwise, be enjoined dur- 
ing the pendency of this action from using the words Carrier,Carrie, 
or any other names or combination of names similar thereto in its 
corporate name or business style, and that, in the event Carrier Air 
Conditioning & Heating Co., Inc., changes its corporate name and con- 
tinues in the air conditioning and heating business, it, its directors, 
officers, agents, and employees of all kind, and those persons in active 
concert or participation with it who receive actual notice of the Order 
by personal service or otherwise, be enjoined from using the names 
Carrier, Carrie, or any other names or combination of names similar 
thereto in connection with the manufacture, sale, advertising for sale, 
or offering for sale any air conditioning, refrigeration or heating 
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equipment or services, including the installation and repair thereof, 


relating to such equipment, except that any successor corporation may 
use the name Carrier with respect to the sale or advertising for sale 
or offering for sale of repair services and/or repair parts » provided 
that the word Carrier appear in a smaller type face and size than the 
name of person and/or company offering such services or parts, pro- 
vided further that the following words of equivalent size to the word 
Carrier appear in any such advertisement: "We are not an authorized 
Carrier parts or service dealer.” | 

2. That defendant, Sidney Grossman, his agents, and employees 
of all kind, and those persons in active concert or participation with 
him who receive actual notice of the Order by personal service or other - 
wise, be enjoined during the pendency of this action from using the names 
Carrier, Carrie, or any other names or combination of names similar 
thereto in connection with the manufacture, sale, advertising for sale, 
or offering for sale any air conditioning, refrigeration or heating equip- 
ment or services, including the installation and repair thereof, relating 
to such equipment, except that defendant, Sidney Grossman, his agents, 
and employees of all kind, and those persons in active concert or parti- 
cipation with him who receive actual notice of the Order by personal 
service or otherwise may use the name Carrier with respect to the sale 
or advertising for sale or offering for sale of repair CORES and/or 
repair parts, provided that the word Carrier appear in a smaller type 
face and size than the name of person and/or pean offering such 
services or parts, provided further that the following words of equiva - 
lent size to the word Carrier appear in any such advertisement: "We 
are not an authorized Carrier parts or service dealer. Oe 

3. That defendant, Chesapeake & Potomac Telephone Company, 
its directors, officers, agents, and employees of any kind, be enjoined 


during the pendency of this action from knowingly accepting listings 
| 


or display advertising in any of its telephone directories, including the 
| 


42 


"yellow pages", for or on behalf of defendant, Carrier Air Conditioning & 
Heating Co., Inc.'s successor, its directors, officers, agents, or employ- 
ees, and for or on behalf of Sidney Grossman, his agents or employees, 
and any partnership, company or corporation in which Sidney Grossman 
legally or equitably owns controlling interest, and those persons in active 
concert or participation with Sidney Grossman, which use the names Car- 
rier, Carrie or any other name or combination of names similar thereto 
whenever such name or names are used in connection with the manufac- 
ture, sale, advertising for sale, or offering for sale any air conditioning, 
refrigeration or heating equipment or services, including the installation 
and repair thereof, relating to such equipment, except that defendant, Chesa- 
peake & Potomac Telephone Company, its directors, officers, agents, and 
employees, may accept listings and display advertising from defendant, 
Sidney Grossman, his agents, and employees of all kind, or Carrier Air 
Conditioning & Heating Co., Inc.'s successor, and those persons in active 
concert or participation with them who receive actual notice of the Order 
by personal service or otherwise which use the name Carrier with respect 
to the sale or advertising for sale or offering for sale of repair services 
and/or repair parts, provided that the word Carrier appear in a smaller 
type face and size than the name or person and/or company offering such 
services or parts, provided further that the following words of equivalent 
size to the word Carrier appear in any such advertisement: "We are not 
an authorized Carrier parts or service dealer.” 

4. Plaintiff will post an Indemnity Bond in connection with the is- 
suance of this Injunction in the amount of $500 in favor of defendants to 


be approved by the Court. 
| 


/s/ Oliver Gasch 
SEEN: Judge 


/s/ A. J. Spero /s/ John M. Kelleher /s/ Clarence T.Kipps, Jr. 
Attorney for Defendants, Attorney for Defendant, Attorney for Plaintiff, 
Carrier Air Conditioning Chesapeake & Potomac Carrier Corporation 

& Heating Co., Inc. & Telephone Company 

Sidney Grossman 


[ Filed May 6, 1966] 


VERIFIED ANSWER TO AMENDED COMPLAINT 

Come now the defendants, Carrier Air Conditioning & Heating 
Co., Inc., a corporation, and Sidney Grossman, an individual, by and 
through their attorneys Welch, Daily & Welch, and for Answer to the 
Amended Complaint filed herein, states: | 
FIRST DEFENSE: 

The Amended Complaint fails to state a claim of action against 
these defendants. 
SECOND DEFENSE: 

These defendants need not plead to the allegations of Paragraph One. 
These defendants admit the allegations of Paragraphs ‘Two, Three, Four, 
Five, Seven, Eight and Ten of the Amended Complaint. These defendants 
admit that the plaintiff and its authorized dealers have widely and 
extensively advertised, sold and serviced the plaintiff's air conditioning 


and refrigeration equipment and allied products under’ the plaintiff's 
corporate name and under the names of the plaintiff's dealers. These 
defendants aver that other corporations, partnerships! and individuals 
under their own names have also advertised for sale and advertised 
service for products manufactured by the plaintiff and plaintiff's name 
has been used in these said advertisements pertaining) to the sale and 
service of plaintiff's air conditioning and refrigeration equipment and 


allied products. 


THIRD DEFENSE: | 
These defendants while neither admitting nor denying that the use 


of the corporate defendant's name constitutes an infringement of the 
plaintiff's trademark as a matter of law, however, they voluntarily 
abandon the use of the corporate defendant's name, the name Carrier 
and any other name similar to the name of the plaintiff corporation. 
These defendants, in order to do equity, confess that the use of the 
defendant's corporate name and the name Carrier was improvident 


and the result of frustration at the arbitrary refusal of the plaintiff and 
its distributor to sell to the individual defendant or any corporation in 
which he has an interest any Carrier equipment or parts and by the 
disparagement of’ the individual defendant and corporations in which he 
has an interest by the plaintiff corporation and its distributor. 
FOURTH DEFENSE: 

The Complaint does not support the requested relief. The Com- 
plaint avers sufficient facts to support an injunction requiring the 
defendant, Carrier Air Conditioning and Heating Co., Inc., its directors, 
officers, agents, and employees of all kind, and those persons in active 
concert or participation with it who receive actual notice of the injunction 
Order by personal service or otherwise, be enjoined from using the 
words Carrier, Carrie, or any other names or combination of names 
similar thereto in its corporate name or business style. The Complaint 
also supports an identical Order against Sidney Grossman. The defendant 


Sidney Grossman avers that all other relief granted in the Temporary 


Injunction is beyond the allegations of the Complaint and should be stricken 
on the hearing of the Amended Complaint on its merits. 
FIFTH DEFENSE: 

The individual defendant Sidney Grossman avers that he is entitled 
to advertise for sale by true description, including the trade name of a 
manufacturer of products of which the said individual has lawful possession, 
provided the manufactured product is not changed or adulterated, and that 
he may offer his services or those of employees to repair and service 
trademarked products or those sold under a trademark, all without 
disparagement of the possession or services of the individual defendant 
or any business firm through which he carries on this business. 

SIXTH DEFENSE: 

The defendant Sidney Grossman avers that neither he nor any 
business organization in which he has a controlling or managing interest 
offered to sell or service any product of the plaintiff in such a manner 
that the public is confused as to whether the plaintiff is selling or 
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| 
servicing. The individual defendant through different business styles 
offers heating and air conditioning equipment of many manufacturers for 
sale and offers to service this equipment using the names of the man- 
ufacturers to identify the products in the minds of the public but offering 
the sale or service under his own business name or style. 
WHEREFORE, these defendants having fully answered and it 
appearing that these defendants are willing to abandon the use of the 
name Carrier or any name similar in their corporate hame or business 
Style,the defendants request that the Complaint be dismissed. 


District of Columbia, ss: 

Sidney Grossman, individually and as Secretary-Treasurer of 
the defendant corporation, being duly sworn, deposes and says that he 
has read the foregoing Answer to the Amended Complaint by him sub- 
scribed on his own behalf and on behalf of the Carrier Air Conditioning 
& Heating Co., Inc., that he knows the contents thereof, and that the 
matters and things therein he believes to be true and correct. 


Sidney Grossman, as Secretary- 
Treasurer 


Sidney Grossman, individually 


[JURAT] | 


WELCH, DAILY & WELCH 


By: Walter J. Murphy, Jr. 
Attorneys for Defendants Carrier 
Air Conditioning and Heating Co. 


and Sidney Grossman 
* * 


and 
SAMUEL B. BLOCK 


Attorney for Defendants Carrier 
Air Conditioning and Heating Co. 


and Sidney Grossman 
* * OK 


[Certificate of Service] 


[Datec: September 30, 1966] 


HERMANN C. HOFFMANN, first being duly sworn, deposes and 
says that he resides at 830 Oakwood Avenue, Fayetteville, New York. 
That he is the Vice President of Carrier Air Conditioning Company, a 
division of Carrier Corporation; that he is charged with full responsibility 
for the sale of products of the Distributor and Direct Departments of 
Carrier Air Conditioning Company. 

That he has been employed by Carrier Corporation for 29 years, 
during which time’ he has participated in the design, engineering, 
application and sales of Carrier air conditioning equipment and systems. 

That during his employment the corporation has spent millions of 
dollars promoting and advertising its trade name and trademarks, with 
the obvious intent to establish purchaser acceptance and preference. 

That the corporation has expended vast sums of money in research 
and development and is the owner of diverse patents in the United States 
and throughout the world, similarly the corporation has registered its 
trademark in the United States and throughout the world. 

That Carrier authorizes its distribution and their authorized 
dealers to display and advertise the Carrier trade name and trademark. 
Carrier maintains for authorized distributors and dealers a continuing 
training program lin the fields of engineering, equipment selection and 
application, sales, equipment service and maintenance, advertising and 
sales promotion, accounting and business techniques. Product catalogs, 
engineering bulletins, product information letter: and circulars, 
service and maintenance bulletings are regularly sent to authorized 
distributors and dealers. 

That by reason of the continuing educational program set forth above, 
authorized Carrier distributors and dealers are better qualified to en- 
gineer, apply, install and service Carrier products. That field inventories 
of equipment and genuine service parts enable authorized distributors 
and dealers to serve the consumer more expeditiously and effectively. 

/s/ Hermann C. Hoffmann 


[JURAT] 


[ Filed October 12, 1966] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
Plaintiff moves the Court for Summary Judgment pursuant to 


Rule 56 of the Federal Rules of Civil Procedure granting plaintiff a 


permanent injunction in the following terms. | 
1. That defendant, Carrier Air Conditioning & Heating Co., Inc., 
its directors, officers, agents, and employees of all kind, and defendant, 
Sidney Grossman, his agents and employees of all kind, and those 
persons, including corporate entities, in active concert or participation 
with either or both of the defendants who receive actual notice of the 
Order by personal service or otherwise be enjoined permanently from 
using the words Carrier, Carrie, or any other names or combination 
of names similar thereto in their corporate names or business styles. 
2. That defendant, Sidney Grossman, his agents, and employees 
of all kind, and those persons, including corporate entities, in active 


concert or participation with him who receive actual notice of the Order 
by personal service or otherwise, be enjoined permanently from using 
the names, Carrier, Carrie, or any other names or combination of 
names similar thereto in connection with the manufacture, sale, 
advertising for sale, or offering for sale any air conditioning refrigera- 
tion or heating equipment or service, including the installation and 


repair thereof, relating to such equipment, except that defendant, 


Sidney Grossman, his agents, and employees of all kind, and those 
persons in active concert or participation with him who receive actual 
notice of the Order by personal service or otherwise may use the name 
Carrier with respect to the sale or advertising for sale or offering for 
sale of Carrier equipment, repair services and/or repair parts, pro- 
vided that the word Carrier appear in a smaller type face and size 
than the name of person and/or company offering such equipment, 
services or parts, provided further that the following words of 
equivalent size to the word Carrier appear in any such advertisement: 
"We are not an authorized Carrier dealer." | 
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The grounds for this motion are: 

1. That there is no genuine issue of fact involved herein in view 
of the admissions contained in the defendants' answer, plaintiff's 
Exhibit 1, and the affidavits heretofore filed and those filed herewith. 

2. That plaintiff is entitled to judgment as a matter of law. 

3. That the dispute material to the present motion involves two 
questions of law. 

4. That the first question is whether the defendants, who are 
not authorized dealers or servicemen of Carrier equipment, as a 
matter of law, have been using plaintiff's trade name in a manner 
calculated or likely to confuse the public into believing that it is dealing 
with plaintiff or authorized dealers or repairmen of Carrier equipment. 
A permanent injunction should be granted because the undisputed facts 
clearly show that defendants have been competing unfairly by confusing 
the public on the'source of the product or service and trading on plain- 
tiff's trade name and good will. 

5. That the other question is whether the terms of the permanent 
injunction should be those set out above or terms less restrictive on 
defendants’ use of the trade name Carrier. 

Plaintiff's statement of material facts as to which plaintiff 
contends there is no genuine issue and the plaintiff's points and 
authorities in support of this motion are contained in the memoranda 
filed concurrently herewith. 


/s/ Clarence T. Kipps, Jr. 
* * * 


Attorney for Plaintiff 
Of Counsel: 


Walter G. Iles 

J. Raymond Curtin 
Carrier Corporation 
Carrier Parkway 
Syracuse, New York 13201 


[Certificate of Service] 


[ Filed October 12, 1966] 


STATEMENT OF FACTS IN SUPPORT OF 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


The undisputed material facts sufficient to grant the relief sought 


by plaintiff in its Motion for Summary Judgment filed herewith are as 


follows: 

1. Plaintiff, Carrier Corporation, is a corporation organized 
under the laws of the State of Delaware and was and continues to be 
registered and authorized to do business in the District of Columbia by 
a certificate dated December 22, 1954 (Compl. Para, 2,. Ans. p. 1). 

2. Plaintiff maintains an office at 1511 K Street, N.W., 
Washington, D.C., for selling certain air conditioning and heating 
equipment to various branches of the Federal Government. Plaintiff 
also services and supplies spare parts for such equipment pursuant to 
requests received by that office (Compl. Para. 3, Ans. p. 1). 

3. Concurrently therewith, plaintiff has been engaged in the 
business of selling other air conditioning and heating equipment through 
distributors and authorized dealers within the District of Columbia for 
many years (Compl. Para.4, Ans. p. 1). | 

4. Since on or about April 1, 1960, plaintiff has conducted its 
business in the District of Columbia as Carrier Air Conditioning 


Company, a division of Carrier Corporation (Compl. Para. 5, Ans. 
p. 1). | 
5. Plaintiff's trade name Carrier is and for many years has been 
recognized by the purchasing public in the District of Columbia and 
throughout the United States as a symbol of excellence in manufacturing 
quality, product performance, and service in the field of air conditioning, 
including cooling and heating (Compl. Para. 6, Ans. p- 1; Spradlin 
Afft. Para. 5). | 
6. Sales of Carrier air conditioning and refrigeration equipment 
by plaintiff exceeded $100, 000, 000 for each of the annual periods 
ending October 31, 1963, 1964, and 1965 (Liegel Afft. ). 


7. Plaintiff has expended millions of dollars in advertising 
Carrier products and services. For example, the Advertising and Sales 
Promotion Department of Carrier Air Conditioning Company, a 
division of Carrier Corporation, spent for the past three years 
$4, 266, 440 in the annual period ending October 31, 1965, $3, 526, 588 
in the annual period ending October 31, 1964, and $3, 592, 254 in the 
annual period ending October 31, 1963. Included in these annual 
expenditures were substantial sums expended to nationally advertise 
plaintiff's products and services to all segments of the buying public. 
To conduct these National Advertising Programs on a continuing and 
concentrated basis, plaintiff specifically utilized nationally-distributed 
magazines or periodicals suchas: Reader's Digest, Time, Saturday 
Evening Post and Newsweek to reach the consumer audience; Fortune, 
Business Week and U.S. News and World Report to reach the general 
business community; and a wide range and number of trade publications 
such as Consulting Engineer, Architectural Record, Air Conditioning 
Heating and Refrigeration News, The Modern Hospital, to reach 
certain of its trade and special markets. Plaintiff's total annual 
expenditures for National Advertising of this type alone during the past 
three years were as follows: $1,046, 436 in the annual period ending 
October 31, 1965; $1,024, 953 in the annual period ending October 31, 
1964; and $1, 223, 442 in the annual period ending October 31, 1963. 
These figures represent the money Carrier Air Conditioning Company, 
a division of Carrier Corporation, spent to purchase magazine 
advertising space and to prepare the advertisements that appeared 
(Dinger Afft.; Compl. Para. 6, Ans. p. 1). 

8. In addition to plaintiff's annual National Advertising Programs, 


which usually represent roughly one-quarter to one-third of its yearly 


advertising and promotion expense, it conducts extensive advertising, 
promotional, and merchandising activities in other mediums at both 
the national and local levels. All of this activity is, and has been, 


specifically aimed at building public faith in, anda preference for, 
Carrier products and services. Plaintiff annually conducts intensive 
advertising and promotional activity, both on its own and in cooperation 


with its distributors and their dealers, to strengthen Carrier's public 
image and promote the sale of Carrier-branded products through 
utilization of: newspaper, radio and television advertising; direct 
mail; billboards; trade shows; truck cards; special promotions; sales 
literature; classified telephone directory cae and point-of- 
purchase materials (Dinger Afft.). 

9. In addition to these activities, plaintiff oe a continuous 
and extensive Carrier dealer identification program that is designed to 
acquaint the public with the location, ability, and reliability of each 
authorized Carrier dealer. A significant portion of plaintiff's annual 
advertising and promotion expense is incurred in plaintiff's Coopera- 
tive Advertising Program which is conducted in cooperation with 
plaintiff's franchised distributors. This program is aimed at motivating 
Carrier distributors and their authorized dealers to conduct continuing 
local advertising programs themed to promote the sale of Carrier 
products and services. During the annual period ending October 31, 
1965, Carrier Air Conditioning Company spent $1, 873, 259 on this 
Cooperative Advertising Program. Of this amount, plaintiff spent 
$47, 815.94 in the metropolitan Washington, D.C., area in support of 
its local distributor and his authorized dealers. ees expenditure 
for the annual period ending October 31, 1964, on this Cooperative 
Program was $1, 350,150, with $45, 925. 68 being spent in the metropolitan 
Washington, D.C., area (Dinger Afft.). | 

10. Plaintiff, its local distributor and authorized dealers together 
spent in advertising the trade name Carrier in metropolitan Washington 
trading area media $135, 563.11 for the period November 1, 1963, 
through October 31, 1964, and $166, 570.15 for the period November 1, 
1964, through October 31, 1965. Such advertising was done through 
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various media, including telephone directories, television and radio, 
newspapers, and direct mail. A substantial part of plaintiff's national 
advertising requests the potential customer to consult the "yellow pages" 
for the names of authorized Carrier dealers (Spradlin Afft. Para. 4). 

11. Plaintiff's trade name, Carrier, has acquired outstanding 
celebrity and goodwill of great value to plaintiff and its authorized 
representatives (Compl. Paras. 6 & 9, Ans. does not deny and on p. 1 
admits Para. 10 of Compl.). 

12. Plaintiff and its distributors provide authorized dealers and 
repairmen continuing and intensive training in the fundamentals of 


refrigeration, applied electricity, advanced refrigeration, and equip- 


ment selection and application and all phases of installation, service, _ 


and maintenance ‘of all Carrier products. Such training is imparted 
through meetings, manuals, bulletins, and magazines produced and 
made available by Carrier through its distributor. Consulting assistance 
is offered to the authorized dealer by Carrier-trained distributor 
personnel as well as designated Carrier employees. The dealer may 
ask for such assistance on any service problem which may arise. 
These services are designed to provide technically competent dealer 
personnel to service Carrier products and are available only to 
authorized Carrier dealers (Hoffmann Afft.; Todd Afft.; Spradlin 
Afft.). 

13. Plaintiff's air conditioning equipment and heating equipment 
are complex mechanisms designed to be used for an indefinite length 
of time. Such equipment represents a substantial investment by the 
purchaser who knows that it is sold and serviced by local authorized 
dealers and servicemen. Maintenance and repair services for Carrier 
equipment are provided by local authorized dealers and repairmen 
of Carrier equipment. A few persons not authorized by Carrier or its 
distributors sell Carrier equipment and a larger number service 
Carrier equipment. Whether a person is or is not an authorized dealer 
or repairman of plaintiff's air conditioning and heating equipment is 


significant to a prospective purchaser in buying such equipment and to 
an owner of such equipment who is in need of having it serviced 
(Hoffman Afft. ). 

14. On February 21, 1966, defendant, Carrier Air Conditioning 
& Heating Co., Inc., was issued Articles of Incorporation by the 
Superintendent of Corporations for the District of Columbia asa 
domestic corporation. The issuance of such Articles of Incorporation 
was contrary to Title 29, Section 906, of the District of Columbia Code 
and, therefore, is invalid (Compl. Para. 7, Ans. p. 1). 

15. No one in the employ of defendant, Carrier Air Conditioning 
& Heating Co., Inc., is named Carrier. The use by defendant, Carrier 
Air Conditioning & Heating Co., Inc., of the name Carrier in its 
corporate name with prior knowledge of plaintiff's name evidences this 
defendant's intention to infringe and trade on plaintiff" name and good- 
will. Defendant, Carrier Air Conditioning & Heating'Co., Inc., had 
requested listing of its name in the telephone directories, including the 
directory commonly referred to as the "yellow pages" of Chesapeake & 
Potomac Telephone Company (Compl. Para. 8, Ans. p. 1). 

16. The use by defendant of the name Carrier Air Cond “ning 
& Heating Co., Inc., will impair the rights of plaintiff in the name 
Carrier, and such impairment constitutes unfair competition (Compl. 
Para. 10, Ans. p. 1). 


17. Defendant, Sidney Grossman, is a director of defendant, 


Carrier Air Conditioning & Heating Co., Inc. Sidney Grossman on 
March 4, 1966, by written Application for Advertisement, requested 
Chesapeake & Potomac Telephone Company to list in its forthcoming 
edition of the ''Washington Yellow Pages" the name, Carrie Air 
Conditioning and Heating Service, under the subheadings, Air Condi- 
tioning Contractors, Air Conditioning Equipment, Air Conditioning 
Equipment--Repairing & Maintenance. Such request was made by 

Sidney Grossman after he had been apprised of the Temporary Restrain- 
ing Order issued against defendant, Carrier Air Conditioning & Heating 
Co., Inc., on March 1, 1966. Such a listing would have immediately 


preceded the name Carrier in the telephone directory, and the advertise- 
ment would have included in predominantly large type "24 HOUR SERVICE 
ON CARRIER" air conditioning systems (Compl. Para. 11, Ans. does 
not deny; P.'s Ex. 1 introduced at the hearing on the preliminary in- 
junction and attached to Court's Order dated March 23, 1966, granting 
injunction). 

18. Sidney Grossman affirmatively warranted to the Chesapeake 
& Potomac Telephone Company that he was a "duly appointed agent or 
authorized representative" for Carrier equipment and "certified" that 
the use of Carrier's trade name in connection with the advertisement 
was duly authorized when in fact such warranty and certification were 
untrue (P.' s Ex. 1). 

19. Neither defendant, Carrier Air Conditioning & Heating Co., 
Inc., nor defendant, Sidney Grossman, nor any of his companies is an 
authorized dealer of plaintiff for the sale or service of Carrier equip- 


ment (Compl. Paras. 9 & 11, Ans. does not deny). 


20. Sidney Grossman's companies have extensively advertised 
the sale and service of Carrier equipment in newspapers and the 
"yellow pages". A sample of the newspaper advertising, which plaintiff 
believes is by format, wording and frequency of appearance suggestive 
of a Carrier dealership, is attached to the Dinger Affidavit No. 2 
(Dinger Afft. No. 2). 

21. Confusion on the source of the services and damage to 
plaintiff's trade name and goodwill has been caused by Sidney Grossman's 
use of the name Carrier. For example, an owner of Carrier equipment 
was confused and believed that Abatt Air Conditioning and Heating 
Company, one of Sidney Grossman's companies, was an authorized 
Carrier repairman (Compl. Sch. C). 


22. By Order dated March 23, 1966, this Court issued a 
preliminary injunction restraining defendants from using the Carrier 
name unless the defendants included the statement that they were not 
authorized dealers or servicemen. On March 30 and April 11, 1966, 
one of Sidney Grossman's companies used the trade name Carrier in 
newspaper advertising in violation of this Court's preliminary injunction 
(Dinger Afft. No. 2). | 


/s/ Clarence T. Kipps, Jr. 
* * *| 


Attorney for Plaintiff 
Of Counsel: 


Walter C. Iles 
J. Raymond Curtin 
*x* * * 


[Certificate of Service] 


[ Filed November 7, 1966] 


| 
OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT, 
AND DEFENDANT'S CROSS MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, Carrier Air Conditioning & Heating, 
Inc., and Sidney Grossman, by and through their Attorneys, Welch, 
Daily & Welch and oppose the plaintiff's Motion for Summary Judgment, 
and move this Court for a Summary Judgment on their behalf, and as 
reasons therefore, state: 

1. The defendant, Carrier Air Conditioning and Heating, Inc., is 
no longer in existence under that corporate name. | 

2. The defendants have abandoned and ceased tio use the name 


Carrier in a business or corporate style. 
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3. There is no genuine issue of material fact. 
WHEREFORE, the defendants pray that the Court issue a summary 


judgment for the defendants and discharge the temporary injunction. 
WELCH, DAILY & WELCH 
By: Walter J. Murphy, Jr. 
* * * 


[Certificate of Service] 


[ Filed November 7, 1966] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

SIDNEY GROSSMAN, being first duly sworn, deposes and says 
that he is a principal stockholder in several corporations doing business 
in the District of Columbia for the purpose of selling heating and air 
conditioning equipment and that he is the holder of a Master's License 
from the Department of Occupations and Professions in the District of 
Columbia, Refrigeration and Air Conditioning Board. 

Sidney Grossman further deposes and says that through his various 
corporate styles, he is an authorized dealer for sales and service of 
heating and air conditioning equipment manufactured by General Electric, 
Fedder's and Bryant, the latter of which is a wholly owned subsidiary 
of the plaintiff, Carrier Corporation. 

/s/ Sidney Grossman 
DISTRICT OF COLUMBIA, SS: 

I hereby certify that on this 7th day of November, 1966, before me 
the subscriber, a notary public for the District of Columbia, personally 
appeared Sidney Grossman and made oath in the due form of law that the 
matters and things stated in the foregoing affidavit are true to the best of 
his knowledge and belief. 

WITNESS my hand and notarial seal. 

/s/ Delores A. White 


My Commission Expires: 12-14-67 Notar ye Labs 


[ Filed November 7, 1966] 


STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO CONTROVERSY 


1. The defendant, Carrier Air Conditioning & Heating, Inc., a 
Corporation organized under the laws of the District of Columbia, has 
changed its Corporate name to Allison Building Contractors, Inc. A 
copy of the Change of Name is attached hereto. | 


2. The defendant, Sidney Grossman, is an individual engaged in 


the heat and air conditioning business in the District of Columbia through 
diverse corporate organizations through which the defendant sells and 
services heat and air conditioning equipment. The defendant, through 
these corporate styles, is an authorized dealer for Bryant, General 
Electric and Fedder's. Bryant is a wholly owned subsidiary of Carrier 
Corporation, the plaintiff. | 

3. The individual defendant is the holder of a Master's License 
from the Department of Occupations and Professions in the District of 
Columbia, Refrigeration and Air Conditioning Board. All dealers in 
sales, installation and service of refrigeration and air conditioning 
equipment in the District of Columbia, whether authorized by a particular 
manufacturer or not, are required to hold such a license, which is 
obtainable only after passing an examination conducted by the District 
of Columbia. | 

4. The defendants stipulate to the truth of paragraphs one through 
eleven of the plaintiff's Statement of Material Facts. 

5. The defendants deny that the facts stated in paragraph twelve 
of the plaintiff's Statement of Material Facts constitutes a statement of 
material facts but is rather irrelevant to the legal issues. 

6. The defendants adopt the statement of plaintiff in paragraph 
thirteen in plaintiff's Statement of Material Facts except that the 
defendants agree only that the significance of whether a dealer is 


authorized or not results from the attempt by the plaintiff, as set forth 
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in paragraphs one through eleven of the Statement of Material Facts, to 
encourage the buying public to deal only with authorized dealers, and 
thereby monopolize sales and service for "authorized dealers." 

7. The defendants agree to the facts set forth in paragraph 
fourteen of the plaintiff's Statement of Material Facts. 

8. The defendants do not agree with the conclusions contained in 
paragraphs fifteen and sixteen of the plaintiff's Statement of Material 
Facts but deny that they are material, as the defendants have voluntarily 
agreed to an order enjoining the defendants from the use of the name 
"Carrier" in any corporate name or business style. 

9. The defendants deny the materiality of the statements contained 
in paragraphs seventeen and eighteen of the plaintiff's Statement of 
Material Facts. 

10. The defendants and corporations owned by the individual 
defendant have extensively advertised the sale and service of Carrier 
equipment, as well as equipment manufactured and sold under the trade 


names of other manufacturers in news papers and the Yellow Pages. 
The defendants and the corporations owned by the individual defendant 


have never affirmatively alleged that they were authorized dealers, in 
advertisements, except as to equipment or service on equipment for 
which they were properly authorized dealers, such as Bryant, General 
Electric and Fedder's. 

11. The defendants deny that paragraphs twenty and twenty-one 
of the plaintiff's Statement of Material Facts constitutes a statement 
of fact, but allege that it is rather a usurpation of the function of the 
Court in that it is a conclusion. 
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12. The defendants' deny the materiality of the allegations of 
paragraph twenty two of the plaintiff's Statement of Material Facts 


which paragraph would only be germane to contempt proceedings and 


the inclusion in this motion is an attempt to obtain a punitive injunction 

for the benefit of the plaintiffs. | 
WELCH, DAILY & WELCH 
By: Walter J. Murphy, Jr., 


* * | 


[ Filed January 3, 1967] 
PLAINTIFF'S RESPONSE TO DE FENDANTS' 
POINTS AND AUTHORITIES | 
Preliminary Statement 
Any one of several of Sidney Grossman's admitted actions 
constituted unfair competition justifying an injunction. Certainly, the 
combined effect of such actions establish a clear intentional effort by 
Sidney Grossman to unfairly use the Carrier name. Such intentional 
and flagrant violations of the Plaintiff's rights were deemed sufficient 
for this Court to grant a preliminary injunction precluding Sidney 
Grossman from using the Carrier name at all. | 
In seeking a permanent injunction the Plaintiff has no objection 
to Sidney Grossman's using the name Carrier provided he makes full 
disclosure of his non-authorized Carrier dealer status. If full 
disclosure is made by Sidney Grossman he will have to trade on his own 
name and his unscrupulous business practices will be attributed to him 
and not to the Plaintiff. | 
Therefore, the question in this case is narrowed to deciding 
what terms should be included in the injunction to preclude Sidney 
Grossman from using the Carrier name ina manner that either implies 
an authorized Carrier dealership or enables him to trade on and damage 
the Plaintiff's name. 
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I 
The Court should include terms in the injunc- 
tion which enjoin the Defendants from using 
the Carrier name in a business Style. 

The defendants state in Para. 8 of their Statement of Material 
Facts "the defendants have voluntarily agreed to an order enjoining 
defendants from the use of the name 'Carrier' in any corporate name or 
business style." Yet, in point I of its Points and Authorities the 
defendants suggest that no injunction is necessary because Sidney Gross- 
man has represented that he will not use the plaintiff's trade name in 
a corporate name or business Style. 

The admitted facts show that the plaintiff is entitled to a permanent 
injunction which includes the terms sought in Para. 1 of its Motion for 
Summary Judgment. The most recent changing of the name of defendant, 
Carrier Air Conditioning & Heating Co., Inc., and the assurance of 


Sidney Grossman that he will not again use the plaintiff's trade name 


in the business style of one of his companies surely cannot defeat the 
plaintiff's right to have that assurance backed up by this Court's 
permanent injunction. Otherwise, the plaintiff must rely on Sidney 
Grossman's representations which have been demonstrated to be un- 
reliable. The plaintiff believes it is entitled to this Court's Order as 
the assurance that another law suit will not be required to prevent 
Sidney Grossman from again infringing the plaintiff's trade name. 


Il. 


The injunction should include terms enjoining 
Sidney Grossman from using the Carrier name 
unless he states that he is not an authorized 


dealer of Carrier equipment. 
Contrary to defendants' statement, we are not here concerned with 


the broad question of whether every non-authorized dealer of a manufac- 
turer of trade-marked goods should negative a dealer relationship. 
Instead, we are concerned only with the narrow question of whether 


Sidney Grossman, under the facts of this case, should be required, 
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when he uses the Carrier trade name, to state that he is not an authorized 
dealer of Carrier equipment. | 

Nor are we concerned with what the terms of the injunction should 
be where the misuse of the trade name was inadvertent. Instead, we 
are concerned with the terms molded to fit this case ryhere the misuse 
was intentional and flagrant and the propensity to continue to misuse, 
even in the face of this Court order, has been demonstrated. 

The plaintiff has developed quality products, and the plaintiff, 
its distributors, and their authorized local Carrier dealers have each 
spent many years and dollars in educating the public on this authorized 
dealer method of selling and servicing of Carrier air conditioning 
systems. (We are here concerned with complete air conditioning 
systems and not window air conditioners.) The public knows that not 
only Carrier air conditioning systems but almost all air conditioning 
systems are sold and serviced by local authorized dealers. Further, 
the local authorized dealers of Carrier systems have financially and 
through years of reputable sales and specialized quality service helped 
to establish the enormous goodwill associated with the Carrier trade 


name. It is in this context that Sidney Grossman's actions must be 


viewed. | 
The plaintiff's establishment of its goodwill and consumer demand 
for its systems, the education of the public on the means by which such 
demand can be satisfied and the plaintiff's efforts to maintain the quality 
of the sales and service of Carrier systems are improperly characterized 
by the defendants as an effort to monopolize sales and service for author- 
ized dealers. Contrary to the defendants’ argument, the plaintiff and 
its distributors and their local authorized dealers seek only what they 
have spent many dollars and many years of reputable dealing to obtain. 
That is, to enjoy the goodwill created by them and to prevent other 
persons from trading on and damaging that goodwill and confusing the 
public into believing that such persons are authorized dealers of 


Carrier equipment. 
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The plaintiff seeks fair competition and Sidney Grossman's obvious 
efforts to cash in on the plaintiff's trade name cannot be sanctioned, as 
suggested by the defendants, under the guise of helping "the little man". 
Many of the local authorized dealers of Carrier systems are "little 
men", and Sidney Grossman's actions amount to cheating them of their 
just return on their dollars and years spent in helping to establish the 
Carrier trade name and to create consumer demand for Carrier air 
conditioning systems. 

Requiring Sidney Grossman to state that he is not an authorized 
dealer of Carrier systems when he uses the Carrier trade name will 
inform the public of the truth and require him to trade on his own name. 
The public will not be misled on his association with Carrier and he, not 
the plaintiff, will be blamed for his unscrupulous business practices. 

If Sidney Grossman is not trying to deceive the public and capitalize 

on plaintiff's goodwill, why should he object to disclosing that he is not 
an authorized Carrier dealer? The answer is obvious. He does not 
want to trade on 2 name established by himself or his companies, but in- 
stead wants to trade on the plaintiff's goodwill. 

The defendants' argument skirts the real question in this case 
because it ignores the factual context in which the case is to be decided. 
We are not here ‘concerned with face powders, perfumes, dresses or 
used spark plugs, which are relatively simple, inexpensive products 
requiring little or no servicing and which are sold by a variety of general 
retailers. Instead, we are concerned with complex expensive air 
conditioning systems designed to last an indefinite period, requiring 
specialized installation and service and known by the public to be sold 
and serviced by local authorized dealers. Therefore, inasmuch as it is 


unusual for a non-authorized dealer of Carrier air conditioning systems 
to advertise that he sells Carrier air conditioning systems, the public 


naturally assumes that he is an authorized dealer associated with the 
plaintiff. When you add to this Sidney Grossman's intentional misrepresen- 
tations, flagrant efforts to capitalize on the Carrier name, his injury to the 
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plaintiff's name and his disregard for the plaintiff's rights and this 
Court's Orders, it is apparent that Sidney Grossman should be required 
to state that he is not an authorized dealer when he uses the Carrier 
name. | 
Although the defendants may have the right to sell and service 
Carrier equipment and identify such equipment by rade name, they have 
the same duty to dispel the implication that they are authorized dealers 
as do non-authorized dealers in new cars. Fordv. Helms, 25 F. Supp. 
698 (D.C. N.Y. 1938). 
The cases relied upon by the defendants, to the extent relevant, 
support plaintiff rather than the defendants. For example, Prestonettes 
v. Coty, 264 U.S. 359 (1924), involved trademark rights and not unfair 
competition. But, there, the Supreme Court affirmed the District 
Court decree which required the defendant to state when it used the 
Coty trademark "not connected with Coty" giving every word letters of 


the same size, color, type, and general distinctiveness. The plaintiff 


| 
is seeking the same relief sancitioned by the Supreme Court in the 


Prestonettes case. 
In Champion Spark Plug Co. v. Sanders, 331 U.S. 125 (1947), the 
Supreme Court held that another's trade name may be used, provided 
the relationship between the manufacturer and the seller is fully and 
truthfully disclosed. The decree affirmed by the Supreme Court 
required the seller to make this relationship apparent on the label of 


the goods sold and on advertising material distributed. 

Reliance by defendants on the decision in Societe Comptoir 
De L'Industrie Cotonniere, Etablissements Boussac, etal. v. 
Alexander's Department Stores, Inc., 190 F. Supp. 594 (D.C. N.Y. 
1961), aff'd 299 F. 2d 33 (2nd Cir. 1962), is misplaced because that 
case involved the right of a seller to advertise and sell goods as copies 
of another's trademarked goods and the defendants were foreigners 
who had no design rights in the United States. No such question is 
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involved here. Dodge Bros. v. East. 8 F. 2d 872 (D.C. N.Y. 1925), 
involved sale of used Dodge cars which was not likely to confuse the 
public. The other cases, cited by the defendants, likewise provide no 
comfort for the defendants. 


Ii. 


A permanent injunction against defendants 

which includes the terms requested by the 

plaintiff has nothing to do with aiding in the 
creation of a monopoly. 


The plaintiff has pioneered and manufactured quality air conditioning 
systems. The plaintiff, its distributors, and their local authorized 
dealers of Carrier equipment have spent many years of reputable dealing 
and dollars in establishing the Carrier trade name and consumer demand 
for Carrier air conditioning systems. The law clearly provides the 
plaintiff the right to prevent persons such as Sidney Grossman from 
trading on and damaging the plaintiff's goodwill and misleading the public. 
Describing the enforcement of the plaintiff's right as aiding in the 
creation of a monopoly is absurd. 

The import of the requested injunction terms will be to require 
Sidney Grossman to trade on his own name and to stop trading on and 
damaging the plaintiff's name and confusing the public. Sidney Grossman 
will be free to compete on a fair basis, to advertise his authorized 
dealership of those brands for whichh2 is an authorized dealer and to 
advertise the Carrier brand with his true status in connection with that 
brand. 

There, of course, can be little question about the fact that a 
specially and currently trained serviceman for Carrier systems is better 
qualified to service such systems than one not specially and currently 
trained to service those systems. Sidney Grossman should be free to 
inform the public of the qualification of his serviceman, but he should 
not be permitted’ to mislead the public into believing that he is an 


authorized Carrier dealer. (The type of installation and service 


provided by Sidney Grossman is illustrated by Colonel Wilson's letter 
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to Brant. Colonel Wilson describes his experiences with Sidney Gross- 
man and states that Sidney Grossman's company "is guilty of flagrant 
violations of law, gross fraud and deceit, and breach of contract." 
(Letter attached to Colonel Wilson's affidavit)). 
Sidney Grossman may identify the Carrier air cnditioning system 
as one which he sells and services. But this does not! mean he can 
trade on the Carrier name and confuse the public into believing he is an 
authorized dealer of Carrier systems. A true description of the product 
with the erroneous implication that he is an authorized dealer has never 
been sanctioned by the courts. The cases cited by the defendants do 
not support them. Yale & Towne Mfg. Co. v. Hahn, 1 F. Supp. 791 
(D.C. N.Y. 1934), supports the plaintiff, and an injunction was granted. 
In Ford Motor Co. v. McFarland, 29 F. Supp. 303 (D.C. Wash. 1939), 
the plaintiff sought to enjoin the use of the name Ford /in any manner and 


without even alleging unfair competition. In Societe Comptoir De 

L' Industrie Cotonniere, Etablissements Boussac, et al. v. Alexander's 
Department Stores, Inc., 299 F. 2d 33 (2nd Cir. 1962), the plaintiffs 
were foreigners and had no design rights in the United States. The 
defendants cc..i:d the plaintiffs' design and advertised the copy as a copy. 
That case is not analogous to the instant case. 


| 
IV. | 


Sidney Grossman's actions constitute trading 
on and damaging the plaintiff's goodwill and 
were likely to and, in fact, did confuse the 
public into believing that he was an authorized 
Carrier dealer. 


Unfair competition is amply demonstrated by Sidney Grossman's 
admitted actions. Sidney Grossman has used the name Carrier Air 
Conditioning & Heating Co., Inc., as the corporate name of one of his 
companies. He switched to the use of the name Carrie Air Conditioning 
& Heating Service upon being restrained by this Court from using the 
former name. He falsely represented to the Chesapeake & Potomac 
Telephone Company that he was an authorized Carrier representative 
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in advertising the service of Carrier equipment. His telephone directory 
advertising was misleading. His newspaper advertising of Carrier 
equipment by format, wording, and frequency of appearance suggested 

a Carrier dealership. He continued to use the Carrier trade name in 
newspaper advertising in violation of this Court's preliminary injunction. 
He actually misled Colonel Parks, a sophisticated owner of Carrier 
equipment, into believing to his detriment that one of Sidney Grossman's 
companies was an authorized Carrier dealer. 

Contrary to the defendants' statement, Colonel Parks' letter 
(Exhibit C to Amended Complaint and attached to Colonel Parks' 
Affidavit) is quite relevant because it exemplifies the confusion of the 
public and the type of damage to the plaintiff's goodwill caused by one 
of Sidney Grossman's companies. The Court in Philco Corporation, 
etal. v. Winer, 189 F. Supp. 827 (D.C. N.Y. 1960), stated at page 
829: 

%* * * While it is the likelihood of confusion, not instance of 

actual confusion, which is controlling, these exhibits are clear 

evidence of a likelihood of confusion present here, which cannot 

seriously be disputed. Indeed, instances of actual confusion 

are logically the best evidence of the likelihood of confusion. 

* * KT 

Colonel Parks, after describing in detail his experience with 
Abatt, one of Sidney Grossman's companies, stated: 

"In reliance upon a listing in the yellow pages, we called a 


supposedly authorized repairman, only to find that the work he 


has done probably changed a minor problem into a completely 

inoperative system. The system is only 6 years old. So far we 
have been billed $48 by Krafft and $228 by Abatt. As a minimum 
we would like to have a technical opinion as to whether the wrong 


expansion valve and compressor relay could have caused the 
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compressor to fail. Secondly, is it possible to have the com- 
pressor overhauled and, if so, the relative merits and costs of 
doing this versus having a completely new unit installed. I can- 
not accept some of the arguments I've heard that a Carrier unit 
may have a life expectancy of only 6 years." 
As shown above, contrary to the defendants’ suggestion, the news- 
paper advertising is but one segment of the long series of actions clearly 
showing that Sidney Grossman has intentionally competed unfairly. 
Moreover, the defendants’ newspaper advertising "Carrier Residential 
Air Conditioning", which implies more than a window unit, by the format 
and frequency of use suggests an authorized dealership for Carrier air 
conditioning systems. The implication is made even more apparent 
when put in the context that the purchasing public knows that Carrier 
air conditioning systems are sold almost exclusively By authorized 
dealers of Carrier equipment. 
Any one of several of the above described actions of Sidney Gross- 
man constitutes unfair competition justifying injunction relief and in 
any event the combined effect of such actions unequivocally justifies 
injunctive relief. We submit the admitted facts of this case showing _ 
Sidney Grossman's determined efforts to misuse the plaintiff's name, ’ 
and the cases cited by the plaintiff justify the specific terms requested 
in paragraphs 1 and 2 of plaintiff's Motion for Summary Judgment. 
On page 8 of their Points and Authorities, the defendants state: 


"* * * Certainly defendant hoped that the public would be attracted 


to buy by the public acceptance of Carrier as qua lity goods, but how 
is this unfair to Carrier as the manufacturer ?"' (Emphasis Added. ) 


The underlined part of this statement is correct, but SEY it 
does not say "buy Carrier goods." 


The defendants' statement invites attention to =m area of disputed 


facts relevant but unnecessary to grant the relief requested by the 
plaintiff. Donald T. Davis' affidavit filed herewith shows that Sidney 
Grossman and his companies have been engaging in "bait and switch” 


68 


advertising which per se is unfair competition and violates the Federal 
Trade Laws. Sidney Grossman advertised the Carrier name to attract 
prospective customers and then switched those prospects, to the extent 
they would switch, to an air conditioning system handled by Sidney 
Grossman's companies as authorized dealers. The facts relating to 
"bait and switch" advertising, of course, cannot be admitted by Sidney 
Grossmanand would have to be proved at trial. 

The plaintiff believes that the undisputed facts amply demonstrate 
that Sidney Grossman has been competing unfairly and, therefore, it 
is unnecessary to have a trial on the disputed facts relating to "bait 
and switch" advertising and other acts of unfair competition. However, 
if the Court concludes that relief in the nature requested in Para. 2 of 
the Plaintiff's Motion for Summary Judgment cannot be granted on the 
basis of the undisputed facts, the case should be sent to trial. In the 
event a trial is deemed necessary, the Court should grant relief in the 
terms sought in Para. 1 of the Plaintiff's Motion for Summary Judgment 
(relating to use of the Carrier name in business style), deny the relief 
sought in Para. 2 of that motion, deny the Defendant's Motion for 
Summary Judgment and send the case to trial. 

For the reasons stated herein and in Plaintiff's Memorandum in 
Support of its Motion for Summary Judgment, the Plaintiff's Motion 
for Summary Judgment should be granted in its entirety and the 
Defendants' Motion for Summary Judgment should be denied. 

Respectfully submitted, 


/s/ Clarence T. Kipps, Jr. 
* * 


Of Counsel: 


Walter G. Iles 
J. Raymond Curtin 


* * 


[ Filed January 19, 1967] 


MOTION TO STRIKE IRRELEVANT AND SCURRILOUS MATTER, AND 
MOTION TO PRODUCE ALL WRITTEN MEMORANDA OR LETTERS OF 
COMPLAINT ABOUT INSTALLATION OR SERVICE OF CARRIER EQUIP - 
MENT BY "AUTHORIZED DEALERS" Of CARRIER CORPORATION IN 


THE METROPOLITAN AREA OF WASHINGTON, D.C. 


Come now the Defendants, by and through their ecorneyes 
Samuel B. Block and Walter J. Murphy, Jr., and move this Court for 
an Order striking from the plaintiff's response to defendants Points and 
Authorities certain matters which are irrelevant to the issues raised 
by the Complaint, and scurrilous matters attacking the reputation of the 
individual defendant on ground irrelevant to the Complaint, and also 
moves this Court for an Order requiring the plaintiff to produce all 
written memoranda, or letters of complaint by customers about in- 


stallation or service by "authorized dealers" of the plaintiff, Carrier 


Corporation, and as reasons therefore state: 
1. The Complaint filed by the Plaintiff and the Amended Complaint 
filed by the Plaintiff alleges grounds for relief stating that the Defen- 
dants have advertised the Plaintiff's products, or services on the 
Plaintiff's products in such a way that there would be confusion in the 
public's mind as to the relationship between the plaintiff and the 
defendants. If such confusion exists, the law presumes that the plaintiff 


has a right to an injunction, even if, in fact, the sales and services of 
the plaintiff's products by the defendants is of a quality superior to that 
offered by the plaintiff, or the plaintiff's authorized agents. The quality 
of the service or the method of sales is irrelevant if there is confusion 


engendered by the method of sales or service. 
2. The plaintiff has endeavored to create an emotional issue as 
to the quality of the services and sales practices of the defendants 
characterizing the defendant as engaging in "unscrupulous business 
practices". The defendants submit that the Court will be in the position 


of a vote tallier, counting the letters of praise and those of condemnation 
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raised by the defendant and the Plaintiff's authorized agent, which tally 
is unnecessary as it is irrelevant. The only issue in the case being 
whether the manner of advertising sales and service by the defendants 
engenders a reasonable likelihood of confusion in the public's mind as 
to the source of the sales or service. 

3. The Plaintiffs have attached to their response to defendant's 
Points and Authorities, and to their Opposition to Defendants' Cross- 
Motion for Summary Judgment, a letter of complaint by a Chester W. 
Wilson concerning a Bryant installation by the individual defendant. 
Clearly, the individual defendant's relationship with Bryant Manufacturing 
Company is irrelevant to the issues presented by this plaintiff, even 
though the Bryant Manufacturing Company is a wholly owned subsidiary 
of the Carrier Corporation, as it is the understanding of the defendants 
that there was a Consent Agreement between Carrier Corporation and 
the anti trust division of the Justice Department at Carrier, that 
Carrier and Bryant Manufacturing Company would be operated completely 


independent and in competition. How the letter, addressed to Bryant, 


came into the hands of the Carrier Corporation is an unexplained 
mystery, but it is still irrelevant. 

4. The plaintiffs, in their opposition to the Defendant's Cross- 
Motion for Summary Judgment, aver that there is an issue in this case 
regarding so called switch bait advertising and they attach an Affidavit 
by Donald T. Davis in an effort to raise this issue. There is no aver- 
ment in the Complaint, or the Amended Complaint upon which the 
plaintiffs may rest the issue of switch bait advertising, and the issue 
should be stricken from the plaintiff's opposition to the Defendants' 
Motion for Summary Judgment, and, likewise, the Affidavit of Donald 
T. Davis should be stricken, as both attempt to raise issues irrelevant 
to the Complaint. 


| 
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5. In the event that the Court rules that so called|complaints by 
customers are relevant, the defendants request that the Court require 
the plaintiff to produce all such complaint letters and memoranda of 
complaints received about the installation and service provided by so 
called "authorized dealers" in the Washington Metropolitan area, of 
Carrier Corporation for 1964, 1965 and 1966. The defendants have no 
way of procuring this information other than this Motion to Produce, 
and if it becomes an issue, as to which heating and air conditioning 
company is most beloved, or most unloved by the consuming public 
of the District of Columbia, the defendants will require this information 
to properly meet the issue. | 
WHEREFORE, the defendants request that this Court enter an 

Order striking from the pleadings of the plaintiff the phrase "unscrupulous 
business practices" which appears on both pages 1 and 4 of the plaintiff's 
response to the plaintiff's Points and Authorities, and the defendants’ 
request that the Court enter an Order striking from the plaintiff's 
pleadings the letter and Affidavit of Chester W. Wilson and the Affidavit 
of Donald T. Davis as being irrelevant to the issue, and in the alternative, 
if the Court tules that these Affidavits raise a proper issue, the 
defendants request that the Court enter an Order requiring the plaintiff 


to produce all letters of complaint and memoranda of complaint by 
customers concerning sales or service by "authorized dealers" of the 
plaintiff, in the Washington Metropolitan Area for the years 1964, 1965 
and 1966. | 
Respectfully submitted, 
WELCH, DAILY & WELCH 
By: Walter J. Murphy, Jr. 


* * 


[Certificate of Service] 


[ Filed January 19, 1967] 


POINTS AND AUTHORITIES 
The defendants rely upon the Points and Authorities previously 
submitted by the defendants in connection with their opposition to the 
plaintiff's Motion for Summary Judgment and in support of the defendant's 
Cross-Motion for Summary Judgment. 
The defendants also rely upon Rule 12 (f) the Federal Rules of 
Civil Procedure, Rule 34 of the Federal Rules of Civil Procedure. 
WELCH, DAILY & WELCH 
By: Walter J. Murphy, Jr. 


x * * 


[ Filed January 27, 1967] 
STIPULATION 

The parties agree and stipulate as follows: 

1. That the plaintiff may amend its amended complaint by adding 
the paragraph 12 attached hereto. 

2. That the amendment adding paragraph 12 raises an issue 
separate and distinct from the issues raised by the Motions for Summary 
Judgment. 

3. That the Defendants’ Motion to Strike and Alternative Motion 
to Produce should be disposed of as follows: 

(a) Strike the word "unscrupulous" which appears on pages 1 
and 4 of the Plaintiff's Response to Defendants' Points and Authorities. 
(b) Strike Colonel Chester W. Wilson's letter and affidavit. 


(c) Otherwise, deny such motions. 


/s/ Clarence T. Kipps, Jr. 
* OK 


Attorney for Plaintiff 


/s/ Walter J. Murphy, Jr. 
* Ke 


Attorneys for Defendants 


[ Filed January 27, 1967] 
AMENDMENT TO AMENDED COMPLAINT 
The plaintiff amends its Amended Complaint by adding the 


following paragraph 12 on page 4: 
12. On information and belief: Defendant, Sidney Grossman, 

has been engaging in "bait and switch" advertising. He has 

advertised the Carrier name to attract prospective customers and 

then switched those prospects, to the extent they would switch, 

to an air conditioning system handled by Sidney Grossman's 

Companies as authorized dealers. He has advertised in the 

newspapers and telephone directories and otherwise used the 

Carrier name in a manner which confuses the public into believing 

that Sidney Grossman and his Companies are authorized dealers 

of Carrier equipment. The manner in which Sidney Grossman 

has used the Carrier name constitutes unfair competition and has 

caused irreparable damage to the plaintiff. 

/s/ Clarence T. Kipps, Jr. 
*x* Ke OK 


Attorney for Plaintiff 


[Certificate of Service] 


[ Filed February 2, 1967] 
ORDER AND JUDGMENT 

This cause came on to be heard on motion of the plaintiff, Carrier 
Corporation, for summary judgment and on cross-motion of defendants, 
Carrier Air Conditioning & Heating Co., Inc., and Sidney Grossman, for 
summary judgment, pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, and the Court having considered the parties’ statements of 
facts as to which there is no controversy, Points and Authorities and 
the Court having heard the argument of counsel, and due deliberation 
having been had thereon, it is 
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ORDERED, that defendants' cross-motion for summary judgment 
be and the same hereby is denied, and it is further 

ORDERED, that the plaintiff's motion for summary judgment be 
and the same hereby is granted, and it is further 

ORDERED, ADJUDGED, AND DECREED on this 2nd_ = day of 
February 1967: 

1. That defendant, Carrier Air Conditioning & Heating Co., Inc., 
its directors, officers, agents, and employees of all kind, and defendant, 
Sidney Grossman, his agents and employees of all kind, and those persons, 
including corporate entities, in active concert or participation with either 
or both of the defendants who receive actual notice of the Order by per- 
sonal service or otherwise be and hereby are enjoined permanently 
from using the words Carrier, Carrie, or any other names or combina- 
tion of names similar thereto in their corporate names or business 
styles. 

2. That defendant, Sidney Grossman, his agents, and employees 
of all kind, and those persons, including corporate entities, in active 
concert or participation with him who receive actual notice of the 
Order by personal service or otherwise, be and hereby are enjoined 
permanently from using the names, Carrier, Carrie, or any other 
names or combination of names similar thereto in connection with the 
manufacture, sale, advertising for sale, or offering for sale any air 
conditioning, refrigeration or heating equipment or service, including 
the installation and repair thereof, relating to such equipment, except 
that defendant, Sidney Grossman, his agents, and employees of all kind, 
and those persons in active concert or participation with him who 
receive actual notice of the Order by personal service or otherwise 
may use the name Carrier with respect to the sale or advertising for 
sale or offering for sale of Carrier equipment, repair services and/or 


repair parts provided that the word Carrier appear in a smaller type 


face and size than the name of person and/or company offering such 


equipment, services or parts, provided further that the following words 
of equivalent size to the word Carrier appear in any such advertisement: 
"We are not an authorized Carrier dealer." | 

3. The Complaint, except as to the foregoing, is dismissed 
pursuant to Rule 41(a)(2). | 


District Judge 
Seen by me: 


/s/ Walter J. Murphy, Jr. 
Counsel for Defendants 


NOTICE OF APPEAL 
Notice is hereby given this 9th day of February, | 1967, that 


| 
| 
[ Filed February 10, 1967] ! 


Carrier Air Conditioning & Heating Co., Inc. and Sidney Grossman, 
Defendants, hereby appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
2nd day of February, 1967 in favor of Plaintiff against said Defendants, 
granting plaintiff's Motion for Summary Judgment and| denying Defen- 
dant's Cross-Motion for Summary Judgment. 


WELCH, DAILY & WELCH 
| 
By: /s/ Walter J. Murphy, Jr. 


Attorney for Defendants 
* eK 


SERVE: 
Clarence T. Kipps, Jr. 
Attorney for Plaintiff 
1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 20005 


BRIEF FOR APPELLEE 


IN THE 


United States Court of Appeals 


For tHe Districr or CoLumsia Circuir 


No. 20,852 


Carrier Arr Conprtionine & Heattxe Co., Inc. 
and Siwyey Grossman, Appellants, 


Vv. 


Cargien Corporation, Appellee. 


Appeal from the United States District Court for the 
Distri of Columbia 
igaitad States Court of Appea 
tor the District <4 Columbia Cocuit 
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FILES MAY 191967 Cranexce T. Kies, Jn. 
Oo sD 1700 Pennsylvania Avenue, N. W. 
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Of Counsel: 


Waurter G. Ines 

J. Raymonp Curtin 
Carrier Corporation 
Carrier Parkway 
Syracuse, New York 13201 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the questions are: 
1. Whether the District Court correctly decided that 
Sidney Grossman’s actions constituted unfair competition. 


2. Whether the District Court abused its discretion, in 
fashioning the injunctive relief to fit the facts of this case, 
by requiring Sidney Grossman to state “‘we are not an 


authorized Carrier dealer’? when he advertises the Carrier 
name. 


INDEX 


Counter Statement of the Case 
Summary of Argument 


IL. The District Court correctly decided that Sidney 
Grossman’s actions constituted unfair competition 


II. The District Court did not abuse its discretion in 
fashioning the terms of the injunction to fit Sidney 
Grossman’s intentional and flagrant misuse of the 
Carrier name 


III. Specific response to appellants’ arguments 


A. Sidney Grossman’s actions constituting unfair 
competition were sufficient to justify the terms 
of the District Court injunction (Appellants’ 
Br. pp. 7-9) 


. The public is entitled to know whether the per- 
son using the Carrier trade name in the sales 
and service of Carrier equipment is or is not 
an authorized dealer (Appellants’ Br. p. 9) .. 


. The terms of the District Court injunction are 
molded to fit Sidney Grossman’s actions and 
are fair ((Appellants’ Br. pp. 10-11) 


D. Sidney Grossman’s newspaper advertising was 
misleading (Appellants’ Br. pp. 12-13) 


Conclusion 
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IN THE 


United States Court of Appeals 


For tue Disrricr or CoLumpia Circuit 


No. 20,852 


Carrer Arr Conprrionine & Hzattne Co., Ino. 
and Sipney Grossman, Appellants, 
v. 
Carrer Corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal is from a judgment of the United States 
District Court for the District of Columbia entering a per- 
manent injunction against appellants after granting ap- 
pellee’s Motion for Summary Judgment and denying appel- 
lants’ Cross-Motion for Summary Judgment (JA 73-74). 


Appellee, Carrier Corporation, pioneered the manu- 
facture of air conditioning systems, and its Carrier trade 
name is recognized by the purchasing public in the Dis- 
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trict of Columbia and throughout the United States as a 
symbol of excellence in manufacturing quality, product per- 
formance, and service in the field of air conditioning and 
heating (JA 49, 57). 


Appellee’s air conditioning and heating systems are com- 
plex mechanisms, and each system represents a substan- 
tial investment by the purchaser who knows that it is 
sold almost exclusively by local authorized Carrier dealers 
(JA 52, 57, 58). Appellee, its Washington area distributor, 
and its local authorized dealers have each spent many dol- 
lars and years in reputable dealing to create the product 
demand and goodwill associated with the Carrier trade 
name (JA 50-52, 57). 


Appellant, Sidney Grossman, formed appellant, Carrier 
Air Conditioning & Heating Co., Inc., on February 21, 
1966 (JA 26-28; Appellants’ Br. p. 2). This suit was com- 
menced in the District Court by appellee on March 1, 1966, 
to enjoin appellant, Carrier Air Conditioning & Heating 
Co., Inc., from using the name Carrier in its corporate 
style (JA 14). A temporary restraining order was issued 
on the same date (JA 13). On March 4, 1966, Sidney 
Grossman, with knowledge of the T.R.O., filed an applica- 
tion for a listing in the Washington Yellow Pages under 
the name Carrie Air Conditioning & Heating Service (Ap- 
pellants’ Br. p. 2, JA 53-54, 58). In advertising the service 
of Carrier equipment, Sidney Grossman falsely represented 
to The Chesapeake & Potomac Telephone Company that 
he was an authorized Carrier representative (Appellants’ 
Br. p. 2, JA 53-54, 58). 


On March 9, 1966, appellee filed an amended complaint 
to enjoin appellants from using the names Carrier and 
Carrie as business names and from using such names in 
connection with the manufacture, sale, advertising for sale, 
or offering for sale any air conditioning, refrigeration or 
heating equipment or services (JA 15-19). 
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Judge Gasch granted a preliminary injunction on March 
23, 1966, restraining appellants from using the Carrier 
name unless appellants included the statement that they 
were not authorized Carrier dealers (JA 36-42). Sidney 
Grossman continued using the Carrier name in advertise- 
ments in violation of the terms of the preliminary injunc- 
tion (Appellants’ Br. p. 2, JA 10-12). 


Appellants employed present counsel. A verified answer 
was filed conceding that the use of the name Carrier in ap- 
pellant’s corporate style constituted an act of unfair com- 
petition (Appellants’ Br. p. 2, JA 43-45). 


Sidney Grossman is an authorized dealer for General 
Electric, Fedders, and Bryant air conditioning and heating 
systems (JA 57). Although not an authorized dealer for 
Carrier systems, Sidney Grossman advertised the sale and 
service of Carrier systems in newspapers and Yellow Pages 
(JA 58). Such advertising was by format, wording, and 


frequency of appearance suggestive of an authorized Car- 
rier dealership (JA 5-9). 


Colonel Parks described his experience with Abatt, one 
of Sidney Grossman’s companies, as follows: 


‘In reliance upon a listing in the yellow pages, we 
called a supposedly authorized repairman, only to find 
that the work he has done probably changed a minor 
problem into a completely inoperative system. The 
system is only 6 years old. So far we have been billed 
$48 by Krafft and $228 by Abatt. As a minimum we 
would like to have a technical opinion as to whether 
the wrong expansion valve and compressor relay could 
have caused the compressor to fail. Secondly, is it 
possible to have the compressor overhauled and, if 
go, the relative merits and costs of doing this versus 
having a completely new unit installed. I cannot ac- 
cept some of the arguments I’ve heard that a Carrier 
eens ae have a life expectance of only 6 years.’’ (JA 
28- 
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Sidney Grossman has intentionally tried to confuse the 
public and trade on appellee’s goodwill and has demon- 
strated a propensity to continue to do so (Appellants’ Br. 
p. 2, JA 53-55). 


The District Court, Judge Matthews, entered judgment 
enjoining appellants from using the name Carrier in a 
corporate name or business style. The judgment also 
enjoined appellants from using the name Carrier in connec- 
tion with the sale and servicing of air conditioning and 
heating equipment unless the advertisement included the 
statement ‘‘We are not an authorized Carrier dealer’’ 
(JA 73-74). 


SUMMARY OF ARGUMENT 
I. The District Court correctly decided that Sidney 
Grossman’s actions constituted unfair competition. Ap- 
pellants admit that Sidney Grossman’s use of the Carrier 
name in the business style of the appellant corporation 


constituted unfair competition (Appellants’ Br. p. 2). 


II. The District Court did not abuse its discretion in 
fashioning the injunctive relief to fit Sidney Grossman’s 
intentional and flagrant misuse of the Carrier name. 


III. Specific response to appellants’ arguments. 


A. Sidney Grossman’s actions constituting unfair com- 
petition were sufficient to justify the terms of the District 
Court injunction. 


B. The appellee, its Washington area distributor, and 
its local authorized dealers have each spent many years 
and dollars in educating the public on the specialized and 
high-quality sales and services provided by local author- 
ized Carrier dealers. The public is entitled to know 
whether the person using the Carrier trade name in the 
sales and service of Carrier equipment is or is not an au- 
thorized Carrier dealer. 
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C. The terms of the injunction are molded to fit Sidney 
Grossman’s actions and are fair. The effect of the injunc- 
tion is simply to require Sidney Grossman to trade on his 
own company names and goodwill and, if he uses the Car- 
rier name, to inform the public of the truth that he is not 
an authorized Carrier dealer. 


D. Sidney Grossman’s newspaper advertising was mis- 
leading and, in any event, is but one of Sidney Grossman’s 
several acts of misusing the Carrier name. Under no cir- 
cumstances should the District Court have granted appel- 
lants’ Motion for Summary Judgment and dissolved the 
preliminary injunction because material facts relating to 
Sidney Grossman’s ‘‘bait and switch’’ advertising were in 
dispute (JA 73). Such facts were not essential to the 
granting of appellee’s Motion for Summary Judgment. 


ARGUMENT 


L THE DISTRICT COURT CORRECTLY DECIDED THAT 
SIDNEY GROSSMAN’S ACTIONS CONSTITUTED 
UNFAIR COMPETITION. 

Any one of several of Sidney Grossman’s admitted 
actions constituted unfair competition justifying an injunc- 
tion. Certainly, the combined effect of such actions estab- 
lish a clear intentional effort by Sidney Grossman to un- 
fairly use the Carrier name. Sidney Grossman has used 
the name Carrier Air Conditioning & Heating Co., Inc., as 
the corporate name of one of his companies, and appellants 
concede that this action constituted unfair competition. 
Sidney Grossman switched to the use of the name Carrie 
Air Conditioning & Heating Service upon being restrained 
by the Court from using the former name. He falsely 
represented to The Chesapeake & Potomac Telephone Com- 
pany that he was an authorized Carrier representative in 
advertising the service of Carrier equipment. His Yellow 
Pages advertising was misleading. He actually misled 
Colonel Parks, a sophisticated owner of Carrier equipment, 
into believing to his detriment that one of Sidney Gross- 
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man’s companies was an authorized Carrier dealer. His 
newspaper advertising of Carrier equipment by format, 
wording, and frequency of appearance suggested a Carrier 
dealership. The implication is made even more apparent 
when put in the context that the purchasing public Inows 
that Carrier air conditioning systems are sold almost ex- 
clusively by authorized dealers of Carrier equipment. In- 
asmuch as it is extremely unusual for a dealer in other 
brands, who is not also a Carrier dealer, to advertise Car- 
rier air conditioning systems, the public would naturally 
assume that Sidney Grossman was also an authorized Car- 
rier dealer. Sidney Grossman continued to use the Carrier 
trade name in newspaper advertising in violation of the 
Court’s preliminary injunction. 

These facts show that the District Court correctly 
granted an injunction because Sidney Grossman used the 
Carrier name in a manner likely to confuse the public into 
believing that he is an authorized Carrier dealer or other- 
wise associated with appellee. See Ford Motor Co. v. 
Helms, 25 F. Supp. 698 (D.C.N.Y. 1938) ; Ford Motor Co. 
v. Benj. E. Boone, Inc., 244 Fed. 335 (9th Cir. 1917) ; Union 
Tank Car Company v. Lindsay Soft Water Corporation 
of Omaha, 257 F. Supp. 510 (D.C. Neb. 1966); Volks- 
wagenwerk v. Dreer, 253 F. Supp. 37 (D.C. Pa. 1966); 
Volkswagenwerk v. Frank, 198 F. Supp. 916 (D.C. Colo. 
1961) ; Philco Corp. v. Wimer, 189 F. Supp. 827 (D.C.N.Y. 
1960). 

As stated by Callman, Unfair Competition and Trade- 
marks (2d ed, 1950), at page 1361: 

‘¢Where the public is deceived into believing that good- 
will or investment, of another, are enjoyed by or is a 
part of another’s business, so that the ordinary public 
‘would be led to believe that, in dealing with such per- 
son, it was also dealing in some way with the other 
we have an evident confusion of business.’’ 


In Ford v. Helms, defendant, in the automotive repair 
business, displayed on a sign the word ‘‘FORD”’ in a pre- 
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dominant manner along with the words ‘‘Repairs’’? and in 
small subordinate letters ‘‘We Repair Ford Cars And do 
not Act as Authorized Dealers”. The Court, recognizing 
the significance to the public of whether defendant was or 
was not an authorized Ford dealer, held that defendant 
was unfairly trading on Ford’s name and enjoined defend- 
ant from displaying the word Ford unless it used the 
qualifying phrase ‘‘we do not act as authorized dealers or 
conduct a Ford authorized service station’’ in equal pre- 
dominance to the word Ford. This is the relief granted 
appellee by the District Court in this case. 


In Ford v. Boone, defendant was in the business of 
purchasing and selling new Ford cars. Among other 
things, defendant used the word Ford on its building and 
advertised as ‘“‘Boone Co.—Ford Auto Agency’’ in the 
‘“‘Yellow Pages’’. In reversing the District Court’s dis- 
missal of Ford’s complaint, the Court stated at page 338: 


“It is too narrow a view to take of the scope of the 
doctrine of unfair competition to say, as is suggested, 
that there can be no unfair competition in such case 
because admittedly the defendants are selling genuine 
‘Ford’ cars. If there is no advantage to them and no 
corresponding disadvantage to the plaintiff, why the 
pretense of being a Ford agency? The purchase of an 
automobile is not like the purchase of a sack of pota- 
toes. An automobile is a complex mechanism, de- 
signed to be used for an indefinite length of time. 
Parts wear out and must be replaced. The ordinary 
purchaser realizes that he is incompetent to judge 
whether in all respects an offered car is up to the manu- 
facturer’s advertised standard. It is a consideration 
of some importance to him to be able to deal with the 
maker or its recognized agent. He desires the assur- 
ance that the article he purchases is standard; that it 
has the maker’s guaranty; that he will be able to pro- 
cure parts and accessories as he may need them; and, 
of course, that no question will be raised touching his 
title. Obviously, the defendants could not give a pros- 
pective purchaser all of these assurances. * * *”’ 
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The analogy between the sale and servicing of Ford cars 
and Carrier air conditioning systems is exceptional. Both 
are manufactured by large, well-known, and highly re- 
garded companies. Both are complex mechanisms designed 
to last an indefinite length of time. Both represent sub- 
stantial investments, carry manufacturers’ warranties and 
require servicing from time to time. Both are known to be 
sold to the general public almost exclusively through local 
authorized dealers which provide spare parts and expert 
specialized service. The public is entitled to know and 
should be informed whether the seller or serviceman is an 
authorized dealer. The failure to require specific dis- 
closure by Sidney Grossman results in injury to the public 
and damage to the Carrier trade name such as shown in 
Colonel Parks’ letter. 


In Union, the defendant, a former dealer of plaintiff’s 
Lindsay water softening equipment, was enjoined from 
using the Lindsay trade name in any manner. The Court, 


relying on the Ford Motor Co. v. Helms and Volkswagen- 
werk v. Frank cases, stated that it was improper for the 
defendant to mislead the public into believing that defend- 
ant was an authorized dealer. The Court further held that 
the plaintiff was entitled to control the exclusive use of 
its trade name. 


In the Volkswagenwerk cases, the defendants were en- 
joined from using the name Volkswagen in any manner 
likely to cause prospective purchasers to believe they were 
authorized dealers for that car. 


In Philco, the defendant, a former dealer of plaintiff’s 
appliances, was enjoined from using plaintiff’s name be- 
cause the inference was inescapable that defendant was at- 
tempting to capitalize on plaintiff’s goodwill. The same in- 
ference is inescapable in the instant case. The manner in 
which Sidney Grossman has used the Carrier trade name 
could only have been to confuse the public and capitalize on 
the Carrier trade name. 
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Any one of several of the above-described actions of 
Sidney Grossman constitutes unfair competition justifying 
injunction relief, and, in any event, the combined effect of 
such actions unequivocally justifies injunction relief. There- 
fore, the District Court correctly granted an injunction. 


II. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 
FASHIONING THE TERMS OF THE INJUNCTION TO FIT 
SIDNEY GROSSMAN’S INTENTIONAL AND FLAGRANT 
MISUSE OF THE CARRIER NAME. 

As stated by the Supreme Court in Champion Spark 
Plug Co. v. Sanders, 331 U.S. 125, 130 (1947), which in- 
volved the sale of reconditioned spark plugs, the character 
of the conduct giving rise to the unfair competition is rele- 
vant to the relief afforded and any doubts as to the adequacy 
of the relief are generally resolved against the trans- 
gressor. 


The injunction relief more commonly granted for a de- 
fendant’s use of a trade name in a manner confusing the 
public on his dealership status is to enjoin the defendant in 
general terms from using the trade name in any manner 
which is likely to imply that defendant is an authorized 
dealer. More specific relief is sought in this case because 
of Sidney Grossman’s flagrant and determined effort by 
some means to confuse the public and trade on appellee’s 
goodwill. Also, he has already violated on several occa- 
sions the District Court’s preliminary injunction. Appellee 
believes an injunction in specific terms will be more helpful 
to Sidney Grossman in establishing what he can and cannot 
do and will be readily enforceable if he again violates the 
Court’s Order. 


The relief granted by the District Court is fashioned to 
fit the facts of this case and is the relief granted in Ford 
Motor Co. v. Helms, 25 F. Supp. 698 (D.C.N.Y. 1938), dis- 
cussed on pages 6-7 hereof. There, defendant was required 
to include ‘‘we do not act as authorized dealers or conduct 
a Ford authorized service station’’ in equal prominence to 
the word Ford. Further, such relief is supported by 


10 


Bourjois, Inc. v. Hermida Laboratories, Inc., 106 F. 2d 174, 
175 (3rd Cir. 1939); Bayer Co., Inc. v. Shoyer et al., 27 F. 
Supp. 633, 639 (D.C. Pa. 1939) ; and Union Tank Car Com- 
pany v. Lindsay Soft Water Corporation, 257 F. Supp. 510 
(D.C. Neb. 1966). 


The defendant in Bourjois repackaged into smaller boxes 
plaintiff’s face powder and sold it under the label ‘‘Bour- 
jois Evening In Paris Face Powder Repacked by Hermida 
Laboratories Wholly Independent of Bourjois’. The 
Court enjoined the use of plaintiff’s trade name unless de- 
fendant placed its own name on the top of the label and 
the following on the bottom of the label: 


s¢@ @ © ‘Hermida Laboratories, Inc., not connected with 
Bourjois, Inc., states that the contents are Bourjois’ 
Evening In Paris Face Powder, independently re- 
packed by Hermida Laboratories, Inc., at Linden, New 
Jersey, without the authority or consent of Bourjois 
which assumes no responsibility for the contents,’ 
e 0 697 (p. 175) 


The defendant in Bayer rebottled Bayer aspirins into 
smaller bottles and sold them with a label displaying 
Bayer’s name and trademark with prominence and in 
smaller print the statement, ‘“Repacked in Phil. by Shoyer 
& Newman’’. The Court enjoined the use of plaintiff’s 
trade name unless defendant included the statement sub- 
stantially as follows: ‘‘Contents are genuine Bayer Aspirin 
repacked by Shoyer and Newman, not authorized by and 
not connected with The Bayer Co. Inc.’? In addition, the 
Court required all words on the label to be the same size, 
type and color. 


In Union, discussed on page 8 hereof, the Court enjoined 


the defendant from using the Lindsay trade name in any 
manner. 


The injunctions in the Bourjois, Bayer, and Union cases 
were founded on the necessity of informing the public that 
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defendants and their activities were not connected with or 
approved by plaintiffs. The same necessity exists in the 
instant case. Sidney Grossman has clearly demonstrated 
his determination to confuse the public and trade on appel- 
lee’s goodwill and only an order in specific terms will pre- 
clude him from continuing to do so. 


Moreover, like in the case of automobiles, these are 
complicated costly mechanisms and there are distinct dif- 
ferences between authorized dealers and non-authorized 
persons selling or servicing air conditioning, refrigeration, 
and heating systems. In building and maintaining its ex- 
cellent reputation, appellee has spent millions of dollars 
informing the public that Carrier systems are sold and 
serviced by local authorized Carrier dealers; that a variety 
of systems are available for prompt installation; that such 
dealers have specially trained personnel for the selection 
of the right system for the particular job and the proper 
installation thereof; that such dealers have spare parts 
and expeditiously perform warranty work; and that such 
dealers have specially Carrier-trained personnel for su- 
perior service of such systems. It is thus important to 
appellee and the public for the prospective purchasers and 
the owners of Carrier systems to know whether the seller 
or repairman is an authorized Carrier dealer. 


The injunction granted by the District Court is fair and 
permits Sidney Grossman to fully trade on the name of 
his own companies but effectively precludes him from con- 
fusing the public and trading on the Carrier trade name. 
The judgment of the District Court should be affirmed. 


Ill. SPECIFIC RESPONSE TO APPELLANTS’ ARGUMENTS. 
A. Sidney Grossman’s actions constituting unfair competition 
were sufficient to justify the terms of the District Court 
injunction (Appellants’ Br. pp. 7-9). 


Sidney Grossman’s use of the Carrier name in the cor- 
porate name of the appellant corporation was, in and of 
itself, sufficient to justify an injunction restraining Sidney 
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Grossman from using the Carrier name in any manner 
likely to confuse the public into believing that he is an 
authorized Carrier dealer. Thus, the Court could have en- 
joined Sidney Grossman from using the Carrier name in 
the business style of any of his companies and enjoined 
him generally from otherwise using the Carrier name in a 
manner likely to confuse the public on whether he was an 
authorized Carrier dealer. 


The Court used more specific terms because Sidney 
Grossman’s actions required more specificity. His false 
representation to The Chesapeake & Potomac Telephone 
Company that he was an authorized representative of 
appellee in order to advertise the Carrier name in the 
Yellow Pages; his actual misleading of Colonel Parks by 
his Yellow Pages advertising; his switching to the name 
Carrie upon being enjoined from using Carrier as a busi- 
ness style; his confusing newspaper advertising; and his 
failure to comply with the terms of the Court’s preliminary 
injunction certainly warranted the Court’s fashioning an 
order that would be specific and effective, but yet fair. The 
District Court injunction meets these standards. 


The cases relied on by appellee are set forth and dis- 
cussed in points I and II above. For example, Ford Motor 
Co. v. Helms, 25 F. Supp. 698 (D.C.N.Y. 1938), not men- 
tioned by appellants, squarely supports the terms of the 
District Court injunction here. The holdings and rationale 
of the other cases relied upon furnish ample support for 
the District Court injunction. 


B. The public is entitled to know whether the person using 
the Carrier trade name in the sales and service of Carrier 
equipment is or is not an authorized dealer (Appellants’ 
Br. p. 9). 

The appellee, its Washington area distributor, and its 
local authorized dealers have each spent many years and 
dollars in educating the public on the specialized and high- 
quality services provided by local authorized Carrier 
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dealers. There, of course, can be little question about the 
fact that a specially and currently trained serviceman for 
Carrier systems is better qualified to service such systems 
than one not specially and currently trained to service those 
systems. Sidney Grossman should be free to inform the 
public of the qualification of his servicemen, but he should 
not be permitted to mislead the public into believing that 
he is an authorized Carrier dealer. Sidney Grossman is 
free to compete on a fair basis, to advertise his authorized 
dealership of those brands for which he is an authorized 
dealer and to advertise the Carrier brand with his true 
status in connection with the brand. 


Although Sidney Grossman may have the right to sell 
and service Carrier equipment and identify such equip- 
ment by trade name, he has the same duty to dispel the im- 
plication that he is an authorized dealer as does a non- 
authorized dealer in new cars. Ford v. Helms, 25 F. Supp. 
698 (D.C.N.Y. 1938). 


The cases relied upon by appellants, to the extent rele- 
vant, support appellee rather than appellants. For ex- 
ample, Prestonettes v. Coty, 264 U.S. 359 (1924), involved 
trademark rights and not unfair competition. But, there, 
the Supreme Court affirmed the District Court decree which 
required the defendant to state when it used the Coty trade- 
mark ‘‘not connected with Coty’’ giving every word letters 
of the same size, color, type, and general distinctiveness. 
The District Court granted the same relief in the instant 
case sanctioned by the Supreme Court in the Prestonettes 
case. 


In Champion Spark Plug Co. v. Sanders, 331 U.S. 125 
(1947), the Supreme Court held that another’s trade name 
may be used, provided the relationship between the manu- 
facturer and the seller is fully and truthfully disclosed. 


Reliance by appellants on the decision in Societe Comp- 
toir De L’Industrie Cotonniere, Etablissements Boussac, 


et al. v. Alexander’s Department Stores, Inc., 190 F. Supp. 
594 (D.C.N-Y. 1961), aff’d 299 F. 2d 33 (2nd Cir. 1962), is 
misplaced because that case involved the right of a seller 
to advertise and sell goods as copies of another’s trade- 
marked goods and the defendants were foreigners who had 
no design rights in the United States. No such question 
is involved here. The Court granted an injunction in 
Philco Corporation v. Winer, 189 F. Supp. 827 (D.C.N.Y. 
1960). Yale & Towne Mfg. Co. v. Hahn, 7 F. Supp. 791 
(D.C.N-Y. 1934), supports appellee, and an injunction was 
granted. In Ford Motor Co. v. McFarland, 29 F. Supp. 
303 (D.C. Wash. 1939), the plaintiff sought to enjoin the 
use of the name Ford in any manner and without even 
alleging unfair competition. 


C. The terms of the District Court injunction are molded to 
fit Sidney Grossman’s actions and are fair (Appellants’ 
Br. pp. 10-11). 


Sidney Grossman is an authorized dealer for General 


Electric, Fedders, and Bryant air conditioning systems. 
He is not an authorized dealer for Carrier systems. The 
District Court injunction in no way restricts Sidney Gross- 
man’s use of the trade names for which he is an authorized 
dealer. The injunction permits him to use the Carrier 
name, provided he discloses his non-dealer status. The 
injunction terms are fair without regard to whether Sidney 
Grossman’s actions were inadvertent or intentional. Here, 
where Sidney Grossman has intentionally tried to mislead 
the public and trade on appellee’s goodwill and has demon- 
strated his propensity to continue to do so, even in the face 
of a preliminary injunction, fairness to the public and 
appellee required full disclosure of Sidney Grossman’s non- 
dealer status. 


The appellants’ quotation of part of the District Court’s 
concluding remarks does not suggest that the District 
Court was punishing Sidney Grossman. On the contrary, 
the Court was applying the principle enunciated by the 
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Supreme Court in Champion Spark Plug Co. v. Sanders, 
331 U.S. 125, 130 (1947), that the character of the conduct 
giving rise to the unfair competition—intentional and pro- 
pensity to continue—is relevant to the relief afforded. 

If Sidney Grossman is not trying to capitalize on appel- 
lee’s goodwill, why does he want to trade on the Carrier 
name? If he does not intend to imply that he is an au- 
thorized Carrier dealer, why does he object to disclosing 
that he is not a Carrier dealer? The appellee and the local 
authorized Carrier dealers have together created the good- 
will associated with the Carrier trade name. They are 
entitled to protect it from damage from people such as 
Sidney Grossman. 


D. Sidney Grossman's newspaper advertising was misleading 
(Appellants’ Br. pp. 12-13). 

Sidney Grossman is an authorized dealer for General 

Electric, Fedders, and Bryant, but not Carrier systems. 

Sidney Grossman’s newspaper advertising of Carrier Air 


Conditioning by format, wording and frequency of appear- 
ance suggested a Carrier dealership. This implication is 
even more apparent when put in the context that Sidney 
Grossman is a dealer for other brands and the purchasing 
public knows that Carrier air conditioning is sold almost 
exclusively by authorized dealers. How many dealers in 
other brands, who are not also Carrier dealers, repeatedly 
run an ad with Carrier’s name like those ads of Sidney 
Grossman? Inasmuch as it is extremely unusual for a 
dealer in other brands, who is not also a Carrier dealer, to 
advertise Carrier air conditioning systems, the public 
would naturally assume that Sidney Grossman was also an 
authorized Carrier dealer. Such advertising is clearly con- 
fusing, and only a likelihood of confusion is necessary to 
constitute unfair competition. 

Moreover, Sidney Grossman’s newspaper advertising is 
but one of several of Sidney Grossman’s acts of unfair 
competition as discussed under point I above. 
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Under no circumstances should the District Court have 
granted appellants’ Motion for Summary Judgment and 
dissolved the preliminary injunction because material facts 
relating to Sidney Grossman’s ‘‘bait and switch’’ adver- 
tising were in dispute (JA 73). Such facts were not essen- 
tial to the granting of appellee’s Motion for Summary 
Judgment. 


CONCLUSION 


The District Court correctly decided that Sidney Gross- 
man’s actions constituted unfair competition and its injunc- 
tion is fair. Accordingly, the judgment of the District 
Court should be affirmed. 
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